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This Issue 


Fully half of the Law Review this issue is devoted to a study of the 
regulation of motor carriers in Wisconsin. The enormous growth of 
the motor transportation industry has flung many lawyers into the 
intricate back roads and byways of motor carrier law with rarely a 
sign post or map to guide them. For the first time in this state, or in 
any state, as far as we know, a thorough discussion of the subject is 
presented. 

Much of the law on the topic must be dug out of hard-to-get copies 
of Public Service Commission reports, or in even scarcer reports 
available only in the Commission’s office. Thus in many respects an 
able guide is an absolute necessity. Prof. Carl Auerbach of the Law 
School discusses control over entry into, and expansion within, the 
motor carrier field in this, the first of two articles. A subsequent part 
will deal with rate regulation. On the following page is a summary 
table of contents to the article, and enclosed with your copy of the 
Law Review is a highway map of the state to aid in understanding the 
specific fact situations mentioned. 

On the eve of its golden anniversary, the Wisconsin Legislative 
Reference Library dissects itself for the benefit of our readers. M. G. 
Toepel, chief of the library, describes some of the work and resources of 
this unique institution, suggesting that the amazing collection of 
legal, social, and political information available there may often 
supply the missing link in a well-prepared brief or opinion. 

Daily newspaper headlines for United States Supreme Court de- 
cisions have always been relatively rare. But the present term sees 
the Court’s opinions in the news to a growing extent, with the problem 
of civil liberties paramount as never before. Particularly timely, 
therefore, is the article by political scientist Leon D. Epstein on 
“Justice Douglas and Civil Liberties.’’ The views of Douglas on both 
substantive and procedural questions of civil liberties during the 
past ten years are covered in this “twin’’ to Prof. Epstein’s study of 
Douglas’ economic views, published in the Law Review two years ago. 
Since Douglas often is the keystone in 5-4 decisions, this article may 
buttress predictions of rulings on civil liberties issues now before 


the Court. 
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I 
INTRODUCTIONT 


Once again, our national transportation policy is being reviewed 
to determine how the task of coordinating our transportation system 
can best be accomplished.' Because intrastate transport by air and 
water is not significant in Wisconsin, and the crucial railroad prob- 
lems are in the hands of the Interstate Commerce Commission, the 
present national discussion will have most impact, so far as state 
governmental activities are concerned, on the future of motor carrier 
regulation. This study of the history and current status of motor 
carrier regulation in Wisconsin is intended to provide a background 
against which to evaluate future proposals for handling this sector of 
the transportation industry. 

The study will be divided into two principal parts. The first part 
will deal primarily with the control over entry into and expansion of 
the motor carrier industry, and the second, with control over rates 


t I wish to express my appreciation to Commissioner Samuel Bryan, Hearing 
Examiner Calmer Browy, Prof. Nathaniel L. Nathanson, Mr. William V. Wilmot 
and Mr. John Varda for reading and criticizing the manuscript. My thanks are 
due also to Messrs. Cecil E. Schreiber, Robert C. Stadelman, Ivan A. Sherman, 
and A. W. Larson of the Commission staff for their assistance in various phases 
of this work, and to Miss Faye M. Robbins of the Filing Section, P.S.C.W., for 
all the extra work this paper imposed on her. 

Note: in the following footnote citations, “WRC” refers to reports of the Wis- 
consin Railroad Commission, ‘“PSCW”’ refers to reports of the Public Service 
Commission of Wisconsin, and “CC,” “LC,” “MC,” “LT,” and “AT”’ refer to 
unpublished decisions of the P.S.C.W. on file in their office in Madison. 

1 Issues INVOLVED IN A UNIFIED AND COORDINATED FEDERAL PROGRAM FOR 
TRANSPORTATION, A Report to the President from the Secretary of Commerce, 
Dec. 1, 1949; DeEaARING AND OwEN, NATIONAL TRANSPORTATION Po.icy, The 
Brookings Institution (1949); See Hearings before Senate Committee on Interstate 
and Foreign Commerce, 81st Cong., Ist Sess. (1949) pursuant to S. Res 50, au- 
thorizing the Committee to investigate problems relating to the air line industry, 
the United States merchant marine, domestic land and water transportation, 
and radio, telegraph and telephone communications. 
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and service. Although an examination of the financing of highway 
development in the state and of the problems raised by the special 
taxation of motor carriers is necessary before ultimate conclusions 
can be reached about the proper coordination of rail and motor 
transport, this paper will be confined to a consideration of the regu- 
latory activity of the Public Service Commission of Wisconsin, here- 
inafter referred to as the Commission.? While reference throughout 
will be made to the position of the ‘““Commission,’’ it is recognized 
that the Commission is made up of three men, that its membership 
has changed often, and that its views have changed as its composition 
has altered. Of necessity, however, the Commission will be referred 
to as an entity, for only as such does it have continuity and authority. 
Changes of position will be indicated, and dissenting views of par- 
ticular Commissioners considered. But no special effort will be made 
to trace the influence of personalities upon changing Commission 
views.’ 

Finally, it is hoped that the enclosed map of Wisconsin will aid 
the reader in following the cases which are discussed in some detail. 


II 
A Brrer SuRVEY OF THE STATUTORY DEVELOPMENT OF REGULATION 


A. The Jitney Law of 1915 


As soon as buses began to displace the electric street railway, it 
seemed natural to the legislature to subject them to control by the 
agency which regulated the street railway. So as early as 1915, with 
the passage of the Jitney Law,‘ common motor carriers of passengers 
for hire began to be regulated by the Railroad Commission of Wis- 





? This paper will not consider questions of procedure and practice before the 
Commission. On these questions, see Wood, Practice before the Public Service 
Commission, 1949 Wis. L. Rev. 494, 499-503; Mendelson, Rule-Making Pro- 
cedure of the Wisconsin Public Service Commission, 25 Mara. L. Rev. 125 (1940); 
Brown, Public Service Commission Procedure; A Problem and a Suggestion, 87 
U. or Pa. L. Rev. 139 (1938). 

3 Since 1931, the following men have served as Commissioners: 1931—Theodore 
Kronshage Jr., Andrew R. McDonald, David E. Lilienthal; 1982—same; 1988— 
Kronshage, McDonald, Lilienthal, Fred S. Hunt (succeeding Lilienthal); 1984— 
McDonald, Hunt (Kronshage died in 1934 and his place was not filled); 19365, 
1986—McDonald, Hunt; 1937—Hunt, McDonald, Robert A. Nixon (succeeding 
McDonald), R. Floyd Green; 1938—same; 1989—-Hunt, R. W. Peterson (succeed- 
ing Hunt as Chairman), Green, W. F. Whitney (apecnering Green), Nixon; 1940, 
1941—same; 1942—Peterson, Whitney, Nixon, Lynn H. Ashley (succeeding 
Nixon); 1948, 1944—same; 1945—Ashley, Whitney, Samuel Bryan (succeeding 
Peterson); 1946, 1947, 1948—same; 1949—Timothy Brown (succeeding Ashley), 
John C. Doerfer (succeeding Brown), Whitney, Bryan; 1950—same. [The name 
of the chairman has been italicized.] 

‘ Wis. Laws 1915, c. 546; Wis. Star. c. 87, § 1797—62-68 (1915). 
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consin. One of the principal purposes of this law was to assure that 
these carriers would be bonded against liability for damages that 
might be recovered against them because of the negligent operation 
of their vehicles. As a condition precedent to operation, therefore, 
each carrier was required to file a bond meeting statutory specifica- 
tions. The Commission was not only authorized to determine whether 
the bond was adequate, but also whether the general route or territory 
to be covered and the hours of operation were reasonably adapted 
to the accommodation of the public and the rates reasonable for the 
kind of service proposed. If the Commission decided these questions 
in the carrier’s favor, it was obliged “regardless of any other service 
now furnished”’ to accept the bond and issue a certificate to the carrier 
stating that he had complied with the law. 

The Jitney Law expressly imposed a continuing duty upon the 
carrier to furnish reasonable and adequate service at just and reason- 
able rates and to operate over general routes, within territory and 
during hours reasonably required for the accommodation of the public, 
and subjected the carrier to penalties if he charged a fare other than 
that specified in his certificate, or failed to operate over the specified 
route or during the specified hours. However, the Wisconsin Supreme 
Court, in Monroe v. Railroad Commission,’ held that the Commission 
had been given no general supervisory power of control over the 
jitneys and could not change routes originally approved by it. Its 
powers were held to have been exhausted with the issuance of the 
original certificate. Thereafter, apparently, it was up to the munici- 
palities and the courts to enforce the law. 


B. The 1925 Law—Control over the Common Carrier of Property 


By 1925, motor vehicles were carrying an appreciable amount of 
freight and in that year common carriers of property were brought 
under regulation similar to that provided for jitneys.* The 1925 law 
avoided some of the crippling effect of Monroe v. Railroad Commis- 
sion by requiring all carriers to register annually. Thereby, the Com- 
mission was able to review its determinations each year. In addition, 
interurban carriers were required to secure Commission approval 
to change the schedules which they submitted with their annual ap- 
plications for registration, showing the exact lengths of their routes, 
the stops, lengths thereof, and the times of arrival and departure. 





5 170 Wis. 180, 174 N.W. 450 (1919). 

6 Wis. Laws 1925, c. 390; Wis. Star. c. 194, 1925. Minor amendments to the 
Jitney Law were made by Wis. Laws 1921, c. 489; Wis. Star. c. 87, § 1797—69 
(1921) and Wis. Laws 1923, c. 291, which changed the section numbers from 
1797—62-69 to 194.01-194.08. 








January] REGULATION OF MOTOR CARRIERS 9 


The 1925 law also made clear that the carrier’s bond was to cover 
liability for damages to property as well as to persons. 


C. The 1927 Law—Effective Control over the 
Common Carrier of Property 


Actually, the 1925 law did not bring common carriers of property 
under effective regulation. As in the case of the Jitney Law, enforce- 
ment was left to the localities. In fact, there was no enforcement. In 
1927, the Commission admitted that these carriers “generally speak- 
ing, remained uninformed as to the existence of this law.’”’ As of 
July 19, 1927; the effective date of the new law,® only seven truck 
companies were authorized by the Commission to operate as common 
carriers of property, though more than 300 companies were actually 
operating. ® 

The new law for the first time gave the Commission comprehensive 
powers of regulation. Every vestige of Monroe v. Railroad Commission 
was removed. The carriers subject to the law were termed “auto 
transportation companies’ and defined as motor carriers operating for 
hire “between fixed termini or over a regular route’’ on the public 
highways of the state and “indiscriminately accepting and discharg- 
ing such persons as may offer themselves for transportation, or such 
freight or property as may be offered for transportation along the 
course on which such vehicle is operated.’’ In essence, this is the defi- 
nition of a common motor carrier retained in the statutes to this day. 

Because this definition has created difficulty, it should be noted 
that it is narrower than the common law definition of a common 
carrier. At common law, a common carrier was defined as “any man 
undertaking for hire to carry the goods of all persons indifferently.’’!° 
It was not essential that he operate between fixed termini or over a 
regular route. Thus, for example, a taxicab company was held to be 
a common carrier at common law in Wisconsin." These irregular 
route-common law-common carriers were not subject to the 1927 
law. 

The 1927 law authorized the Commission to fix rates; to regulate 
the facilities, accounts, service and safety of operations of each carrier; 
to regulate operating and time schedules so as to meet the needs of 

7 In re Auto Transportation Co. Applications, 31 WRC 1, 8 (1927). 

8 Wis. Laws 1927, c. 395; Wis. Star. c. 194, 1927. 
oma Rates, Rules and Tariffs of Auto Transp. Cos., 32 WRC 272, 278 

10 Gisbourn v. Hurst, C.B. 1710 (1 Salk. 249); see Dopie, BAILMENTS AND 


Carriers § 107 (1914 ed.). 
11 Anderson v. Yellow Cab Company, 179 Wis. 300, 191 N.W. 748 (1923). 
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the community but prevent unnecessary duplication of service among 
motor carriers and between motor carriers and the lines of competing 
steam and electric railroads; to require the coordination of the service 
and schedules of competing carriers by motor or rail; to require the 
filing of annual and other reports, tariffs, schedules and other data by 
the carriers; and to prescribe rules and regulations. 

The mechanics of regulation were provided by requiring a certifi- 
cate from the Commission as a condition of operation. The Commis- 
sion was empowered ‘‘as the public interest may require” to issue or 
refuse the certificate and, specifically, to refuse the certificate when- 
ever it found that the transportation facilities already available, 
including steam or electric railway transportation, were adequate to 
meet the public needs or to grant it for a portion of the proposed 
route or for the operation of a limited number of vehicles over the 
route, or both. This was the earliest expression by the legislature of a 
policy against unrestricted competition in the motor carrier field. 
In each certificate, the Commission was authorized to prescribe the 
route to be followed, the schedule to be maintained, the rates to be 
charged and such other conditions as it deemed necessary. 

Every carrier subject to the law was required to obtain a permit 
for each vehicle operated under his certificate, for which a fee was 
charged. Whether advertently or not, the scope of the indemnity 
bond was narrowed to cover only the payment of damages to persons 
and not to the freight carried or other property.” 

Wis. Laws 1929, c. 213, further extended Commission authority 
by prohibiting any auto transportation company from abandoning 
service without its approval. 


D. The 1931 Law—Taxation of the Contract Carrier of Property 


Wis. Laws 1931, c. 454, brought motor carriers of property not 
classified as common carriers under some measure of regulation. 
Termed motor vehicle hauling companies, they were required, with 
some exceptions, to obtain a permit from the Commission for each 
vehicle sought to be operated. The only condition imposed for obtain- 
ing and retaining the permit was the payment of an application fee of 
$5 per vehicle and subsequent annual payments of $5 per vehicle. 
Motor vehicle hauling companies were also subjected to the ton-mile 
tax which auto transportation companies had been paying. The Com- 
mission was made the fee and tax collector. 

% Though ambiguous on this point, the statute was so interpreted by the 





Commission and the Attorney General. Jn re Auto Transportation Company 
Applications, 31 WRC 1 (1927); Applications for Certificates Authorizing Opera- 
tion as Auto Transportation Cos., 31 WRC 383 (1928). 
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E. The 1933 Law—Control over the Contract 
Carrier of Property 


Though subjected to taxation, the bulk of the truck traffic still 
remained free from any other regulation. In 1932, Commissioner Mc- 
Donald estimated that common carrier trucks were handling less 
than 20% of the total truck traffic.* With the coming of the Great 
Depression, complaints against the cut-throat competition of the 
unregulated motor carrier grew in volume. The railroads in particu- 
lar, unable in many cases to cover their interest requirements or 
even their operating expenses, blamed the trucks in part for their 
woes and clamored for comprehensive regulation of the trucking in- 
dustry. Commissioner McDonald, in the speech cited, aptly summed 
up the case for regulation of the contract carrier: 


In [Wisconsin] we have an extensive railroad transportation 
system which, with an investment of nearly 500 million dollars 
and an annual payroll of 60 million dollars, constitutes a very im- 
portant part of our wealth and source of income. Along with it 
we have a much smaller, but well organized, system of transpor- 
tation by common carrier trucks. Both of these systems are 
subject to regulation, and are giving comprehensive, reliable and 
efficient service. Competing with these we have a group of motor 
truck operators who, subject to no regulation and relieved in part of 
their costs, are in a position to, and are, completely disrupting the 
rate structure of the state, and are cutting the ground out from 
under the other transportation agencies to the extent of threaten- 
ing their ability to continue adequate service and even their 
destruction. While a few shippers may temporarily profit by this 
situation, it is to the common interest of the people as a whole 
that this unfair and dangerous situation be ended just as quickly as 
it can possibly be done. 


However, decisions of the United States Supreme Court had cast 
doubt upon the constitutionality of subjecting the private contract 
carrier to regulation.'* This doubt was finally dissipated when the 
Court in Stephenson v. Binford"® sustained the constitutionality of a 
Texas statute subjecting the private contract carrier to regulation. 
The 1933 Wisconsin law regulating the private contract carrier’® was 
modeled upon the Texas statute upheld in Stephenson v. Binford. 
Known as the Motor Vehicle Transportation Act, and hereinafter 

18 Address by Commissioner A. R. McDonald before the Sheboygan Traffic 
Club, Nov. 29, 1932. 

4 Frost & Frost Trucking Co. v. R.R. Comm’n., 271 U.S. 583, 47 A.L.R. 457 
(1926); Michigan Public Utilities Comm’n. v. Duke, 266 U.S. 570, 36 A.L.R. 
1105 (1925). 

6 287 U.S. 251, 87 A.L.R. 721 (1932). 

16 Wis. Laws 1933, c. 488; Wis. Stat. § 194.01-194.46 (1933). 
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referred to as the Act, its basic features are still in effect.!7 Though 
the important provisions of the Act will be examined in detail, it 
may be helpful to summarize them at this point. 

The “common motor carrier’’ was defined as any person who holds 
himself out to the public as willing to undertake for hire to transport 
passengers or property by motor vehicle between fixed termini or 
over a regular route upon the public highways. 

The “contract motor carrier,” brought under regulation for the 
first time, was defined as any carrier “engaged in the transportation 
by motor vehicle of property for hire’ and not defined as a common 
carrier. The statutory contract carrier thus included both the com- 
mon law-irregular route-common carrier (termed the “public con- 
tract carrier’? by the Commission) and the common law-private 
carrier (termed the “private contract carrier’? by the Commission). 
Still excluded were carriers of passengers who did not come within 
the statutory definition of a common carrier.'® 

The “private motor carrier’ was defined as any carrier engaged in 
the transportation of property by motor vehicle who did not come 
within the statutory definition of either a “common”’ or a “contract”’ 
carrier.'® 


17 Wis. Stat. §§ 194.01-194.50 (1949). 

18 There are, of course, common law-irregular route-common carriers of pas- 
sengers. Charter bus and taxicab operations are the principal examples. Wis. 
Laws 1937, c. 288, nevertheless added a specific exemption for taxicabs, which 
is now incorporated in § 194.01(5) of the Act. There are, too, private contract 
carriers of passengers. This lack of coverage may be explained by the fact that 
in the case of taxicabs, the municipalities may exercise control and in the other 
cases, by the relative unimportance of the operations involved. 

19 The cases distinguishing between a common and contract carrier at common 
law are legion. It has not been thought necessary for the purposes of this paper 
to discuss them or the Commission cases on the question, unless material to a 
consideration of some other problem. The following cases are examples of the 
line of distinction between statutory common, public contract, private contract, 
and private, carriage which the , Rawr sor ne and the Wisconsin courts have 
drawn: Alfred Karsten, 34 WRC 366 (1931); Badger Transit Co., 5 PSCW 492 
(1934); Transporting of Petroleum Products by Motor Vehicle, 6 PSCW 514, 
7 PSCW 208 (1934); Standard Oil Co. v. P.S.C.W., 217 Wis. 563, 259 N.W. 598 
(1935) ; Status Motor Vehicle Owners, 6 PSCW 180 (1935); L. L. Hare, 12 PSCW 
561 (1936); Simon Shenner, 14 PSCW 543 (1936); Henry Eleveld, 10 PSCW 104 
(1935) ; Community School Bus Co., 17 PSCW 402 (1937); Clintonville Transfer 
Line Inc., 18 PSCW 628 (1938); Best Transport Co., 22 PSCW 30 (1940) ; Gilbert 
W. Booth, 25 PSCW 205 (1941); Ernest R. Sorenson, 27 PSCW 31 (1942); A. 
M. Sarazen, 27 PSCW 63 (1942); Dann & Wendt, 32 PSCW 20 (1947); R. L. 
Knapp, LC 4209, LC 983, LC 15972, LC 26184, LC 16519, PSCW, Jan. 12, 1949. 
For the special problems in this connection raised by motor carrier operation by 
and for cooperative associations, see Newville Farm Trucking Cooperative, 10 
PSCW 187 (1935); Coleman United Cooperative Shipping Ass’n, 22 PSCW 
714 (1940); Algoma Farmers’ Cooperative Co., 24 PSCW 318 (1941); Northern 
Lakes Cooperative, 24 PSCW 320 (1941); Emil Shank, 24 PSCW 323 (1941), 
rev'd by Cir. Ct., Dane County, Oct. 10, 1942; Gordon P. Bush, 25 PSCW 98 
(1941), rev’d, Farmers Cooperative Equity Union Shipping Ass’n v. P.S.C.W., 
245 Wis. 143, 13 N.W.2d 507 (1944); Reinhold Weiss, 25 PSCW 356 (1942); 
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Each class of carriers covered by the Act was subjected to the kind 
of regulation thought best suited to it and constitutionally permissible. 
Every common motor carrier had to obtain a certificate to operate; 
every contract carrier, a license. A private carrier could enter the field 
without prior Commission authorization. But all motor carriers had 
to secure permits for their vehicles, and pay permit and annual regis- 
tration fees.”° 

With regard to common motor carriers, the Commission was em- 
powered to regulate their routes, time schedules, rates, facilities, 
accounts, service, safety of operations and the hours worked by 
drivers. Contract carriers were subjected to regulation of their routes, 
rates, accounts and the safety of their operations, including the hours 
worked by their drivers. Over private carriers, the Commission was 
given authority merely to designate the public highways over which 
they might travel and to prescribe rules and regulations for the safety 
of their operations. But the Supreme Court held that the Commis- 
sion had no authority to regulate the hours of labor of drivers of pri- 
vate carriers.24 Nor were the insurance requirements, which common 
and contract carriers must obey, imposed upon private carriers.?* 





Paul Sparks, LC 18853, Nov. 12, 1948; R. L. Knapp, LC 4209, LC 983, LC 15972, 
LC 26184, LC 16519, PSCW, Jan. 12, 1949; Fox Valley Transit, CC 655, LC 
27933, PSCW, Feb. 16, 1949. 

20 Currently the annual permit fee ($20) which the common carrier pays for 
each vehicle operated under his certificate is higher than the annual permit fee 
which the contract carrier ($10) or the private carrier ($1 or $2, depending on 
the weight of the vehicle) is required to pay, Wis. Stat. § 194.04 (1949). The 
annual registration fees are the same for all carriers, § 85.01. The fees for the 
special permits to pay mileage taxes in lieu of weight taxes is higher for common 
carriers ($6) than for contract ($4) or private ($2) carriers, § 194.04. Application 
filing fees are also higher for common carriers ($25) than for contract carriers 
($15) while the private carrier has no occasion to pay such fees, §§ 194.04, 194.23, 
194.34. The flat and mileage taxes imposed are the same for all carriers, §§ 194.48, 
194.49. Wis. Laws 1937, c. 339, gave carriers an alternative to pay mileage, in 
lieu of the flat or weight tax and set forth the basis on which motor carriers are 
taxed today, ‘for the maintenance, repair and construction of the public high- 
ways.” §§ 194.47, 194.48, 194.49 and 194.50. 


21 Gardner Baking Co. v. P.S.C.W., 224 Wis. 588, 271 N.W. 833 (1937). Such 
power has not been given to the Commission or the Motor Vehicle Department 
to this day. See § 194.43. 

2 The Act exempted, as it does today (§ 194.05) motor vehicles owned by the 
United States, any state, or any political subdivision thereof, and deprived the 
Commission of any authority to prescribe charges for the carrying of the United 
States mails. Although these are the only exemptions presently in effect, the 
legislature has in the past experimented with a number of other exemptions. The 
1927 law exempted school buses, buses operated exclusively between hotels 
and railroad stations for the accommodation of the hotel patrons, motor vehicles 
employed exclusively in hauling freight within any city or village or between 
contiguous villages or cities, — vehicles operated exclusively in hauling “dairy 
or other farm products or agricultural or horticultural products from the point 
of production to the primary market.” Wis. Laws 1929, c. 271, further exempted 
any motor vehicle operated by a merchant having his place of business in a town 
or village which had no railroad station, if the vehicle was operated solely between 
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F. The 1939 Law—Division of Jurisdiction between the 
Commission and the Motor Vehicle Department 


In 1939, the Motor Vehicle Department was created and to it 
was assigned some of the manifold duties hitherto imposed upon the 
Commission by the Act. The Commission was left with its basic 
regulatory authority over the issuance, amendment, revocation, sus- 
pension or assignment of certificates and licenses, and over routes, 
rates, service, facilities and accounts. The Motor Vehicle Depart- 
ment became the tax collector, administering the weight and mileage 
taxes and collecting the permit and registration fees. In addition, the 
Department was given responsibility for promoting safety on the 
highways and authority over the hours of labor of drivers. Further- 
more, the inspection staff used to enforce the Act was transferred to 
the Department and inspection and enforcement made one of its 
principal tasks, though the Commission retained authority to revoke 
certificates, licenses and permits of violators and to share in promot- 
ing safety .on the highways.” 





his place of business and the nearest railroad primarily for the transportation of 
his own goods and if no other motor carrier operated between the town or village 
and the station. Wis. Laws 1929, c. 239, exempted from all the requirements of 
the law, except that calling for an indemnity bond, passenger vehicles of a ca- 
pacity not in excess of five, operated under contract with the Federal Govern- 
ment for the carrying of mail on the route fixed by the contract for hauling the 
mail. Wis. Laws 1931, c. 421, eliminated all exemptions, except the one for motor 
vehicles employed exclusively in hauling freight within any city or village in 
the state or between contiguous cities or villages. Wis. Laws 1935, c. 546, made 
the obtaining of licenses or permits no longer necessary for the use or operation 
of the following classes of motor vehicles: (1) vehicles of less than 6000 pounds 
operated by a private carrier or less than 8000 pounds if operated by a private 
carrier operating not more than one vehicle; by vehicles of less than 10,000 
pounds gross weight operated by a carrier operating not more than one vehicle 
and engaged exclusively in hauling farm products from point of original pro- 
duction to primary market, and in the return of co to the original producers 
of such products, within a radius of 35 miles of the residence or principal place 
of business of the operator; (3) dump trucks used exclusively for hauling ex- 
cavated earth, rock, sand, gravel, cement, lumber or other road building ma- 
terials, for direct road construction or maintenance on specific projects. However 
this law was declared invalid because not properly approved by the governor, 
who attempted to exercise a partial veto. State v. Dammann, 220 Wis. 143, 264 
N.W. 622 (1936). The exemptions were never restored. However, Wis. Laws 
1937, c. 288, amended the definition of a “common motor carrier” to exclude thé 
hauling of “live stock from farms” thereby bringing these operations within 
the statutory definition of contract carriage. 


3 Wis. Laws 1939, c. 410; Wis. Star. c. 110 (1939). 


%* Specifically Wis. Laws 1939, c. 410, transferred to the Department all the 
powers, duties and functions vested in the Commission, except those contained 
in Wis. Stat. §§ 194.02(a), (¢); 194.03(3), (6); 194.18(2), (3), (4), (5), (6), (7), 
(9); 194.21 through 194.23; 194.30; 19.35; 194.36(2), (4), (5), (6), (7), (7a), (8) 
and (9); 194.34; 194.46; and 194.48(5). Section 110.08 directed the Revisor of 
Statutes “‘to make the necessary changes in the language of the statutes so as to 
indicate the transfers provided.” See note 26, infra. 
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III 


ContTroL OvER ENTRY INTO OR EXPANSION OF 
THE Motor CARRIER INDUSTRY 


A. General Considerations 


1. Reasons for Control 


The motor carrier industry has been subjected to ming ng 
government regulation for two different reasons. So far as urban bus 
transportation is concerned, regulation is imposed | 
sites of workable competition are not present. The capacity of the 
city streets timits the number of urban mass transportation systems 
that can coexist. The monopoly resulting from this physical fact is 
described by many economists as “natural.’’ In addition, and pos- 
sibly as a consequence of the “‘natural’’ situation, there is widespread 
opinion that urban mass Srenapacintion 200 Re ees 
nomically if there is only one company serving a locality. ver 
the réason, so Jong as privately-owned monopoly dominates the ren- 
dering of a service upon which the community as a whole depends, 
some means of protecting the public must be devised. Wishing to 
preserve private ownership, we look to regulation for this protection. 

Interurban bus transportation, though presenting greater possi- 
bilities of competition, differs from the urban bus situation only in 
degree. But when we come to trucking, the picture is radically differ- 
ent. Here, the requisites of workable competition are clearly present. 
Unlike most fields of bus transportation, it is relatively easy, as a 
financial matter, for a newcomer to enter the trucking business. One 
truck will often suffice. Trucking is still an excellent outlet for small 
business enterprise. Furthermore, the consumer of trucking service 
is better able to protect his interests than the consumer of bus service. 


Trucking is being regulated, therefore, not because competition does 
not and cannot exist in the industry, but because unrestricted com- 








petition in the industry, it is feared, would produce results inimical 
to the industry itself and thereby to the public interest. 
Whettier the objective of policy is to control a bus monopoly or 
guard against the consequences of cut-throat competition in trucking, 
the supply of transportation service will have to be regulated to 
effectuate it.** Control over the entry into and expansion of the motor 
carrier industry is the means provided by the Act to this end. In 











*% Even if unrestricted competition were accepted policy in the trucking in- 
dustry, some restriction upon entry might be necessary to bring about the 
most desirable use of the public highways. Though this is an objective of current 
regulation, it has not proved to be very significant. 
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exercising this control, the Commission must seek first to regulate 
the supply of the service in the light of its estimates of demand. But 
in doing so, it must be aware of the competitive struggle going on 
within the transportation industry itself. The overall objective of 
regulation, to use the language of Section 194.18(12), is the “‘coor- 
dination of transportation facilities,’ which is easier to define than 
to achieve. To coordinate transportation facilities is to impose a 
division of labor upon the respective agencies of transportation, 
under which each type of carrier will be limited to the transportation 
of the kind of freight for which it is best fitted. One of the purposes 
of this study will be to see to what extent the Commission has carried 
out this objective. 

Competitive relationships and the possibility of coordination are, 
of course, also affected by rate and service regulations. These will 
be brought into the picture in the concluding part of this paper. 


2. Statutory Provisions 

Section 194.23(1) empowers the Commission to issue or refuse a 
certificate authorizing operation as a common motor carrier ‘‘as the 
public interest may require, upon a finding of public convenience 
and necessity.’’ Before granting a certificate, the Commission must 
“take into consideration existing transportation facilities in the terri- 
tory proposed to be served, including common and contract motor 
carriers and steam and electric railways.’’ While the Act does not 
expressly define the “public interest”’ or the “public convenience and 
necessity,”’ and does not state how much consideration shall be given 
existing transportation facilities, it does afford the Commission some 
additional guidance in the application of these basic statutory stand- 
ards. 

Thus, Section 194.02 sets forth the legislature’s regulatory objec- 
tives: 


. to protect the safety and welfare of the traveling and 
shipping public in their use of the highways; to relieve the existing 
and all future undue burdens on the highways arising by reason of 
the use of the highways by motor vehicles; to carefully preserve, 
foster and regulate transportation to the end of developing and 
preserving each separate type of the transportation system by 
highway and rail adequate to meet public needs. 


More specifically, Section 194.18(2) enables the Commission to 
refuse a certificate authorizing additional operations on any highway, 
if it finds that the granting thereof will cause congestion affecting 
safety on the highway. Section 194.18(5) authorizes the Commission 
to regulate the operating and time schedules and routes of common 
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motor carriers so as to meet the needs of any community, to insure 
adequate transportation service to the territory traversed by them, and 
to prevent unnecessary duplication of service between common motor 
carriers or between them and the lines of competing steam and electric 
railroads. And Section 194.18(12) imposes the duty upon the Com- 
mission to “carefully preserve, foster and regulate transportation 
and permit the coordination of transportation facilities.’’ 

Similarly, Section 194.34 empowers the Commission to grant or 
deny a license authorizing operation as a contract motor carrier ‘‘as 
the public interest may require, upon a finding of public convenience 
and necessity as to service to be performed for the public generally 
or any [well defined] class thereof, and of convenience and necessity 
as to other contract motor carrier services.’’ Before granting a license, 
the Commission must “take into consideration existing public trans- 
portation facilities in the territory for which a license is sought, 
including contract motor carriers, common motor carriers and steam 
and electric railways.” In applying the standards of Section 194.34, 
the declaration of legislative intent in Section 194.02 is also of assist- 
ance. Although Section 194.36(2) does not expressly authorize the 
Commission to refuse a license if the granting thereof will cause con- 
gestion affecting safety on the highways, the Commission would 
undoubtedly not be denied such power, which it has in connection 
with common carriers, in the light of the purposes of the Act as a 
whole.” 

Particularly important in connection with contract carriers is the 
duty imposed upon the Commission by Section 194.36(9) : ‘““To super- 
vise and regulate contract motor carriers . . . in all matters directly 
or indirectly impairing the efficient public service of any authorized 
. ..common carriers by motor vehicles or by steam or electric railroad 
then adequately serving all or any part of the same territory. ... ”’ 
As an indication of legislative purpose, this section is also helpful to 
the Commission in passing upon common carrier applications. 

An established common motor carrier must also seek Commission 
approval, via an amendment to his certificate, if he wishes to estab- 
lish or abandon service at any city or village. An established con- 

26 In Robertson Transportation Co., 28 PSCW 299, 305 (1944), the Commission 
pointed out that the Revisor of Statutes had erred in removing subsections (a) 
and (c) of Wis. Start. § 194.02 which had applied to both common and contract 
carriers, from § 194.02 and renumbering them subsections (11) and (12) of 
§ 194.18, which referred only to commor ~irriers. This adds two additional guides 
in passing upon applications for licenses. Section 194.18(11) requires the Com- 
mission to “relieve the existing and all future undue burdens on the highways 
arising by reason of the use of the highways by motor vehicles.” Under this 


— the Commission may also act to promote safety on the highways. 
ps. Wis. Arry. Gen., April 8, 1942 (Unpublished). 
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tract carrier must similarly obtain Commission approval if he seeks 
“additional authority.” In either case, the standards used when an 
original certificate or license is sought apply. 

From the mere recital of statutory provisions, it is clear that wide 
discretion has been lodged in the Commission to give concrete mean- 
ing to the statutory standards in the course of actual administration. 

In Gateway City Transfer Co.,?” the Commission explained its task 
in passing upon applications by common motor carriers as follows: 


* 1. To ascertain whether applicant is not only willing but also 
| fit and able properly to perform the proposed . . . operations. 
2. If applicant be found fit, willing and able, then to determine 
whether a reasonable need exists for all or any part of the pro- 
service and, if so, whether (a) the proposed operations for 
which reasonable need has been shown will unduly interfere with 
other public carriers in their proper rendition of adequate service 
to the public or (b) will unduly burden the public highways. 
3. In the light of the foregoing, to conclude whether the public 
interest and the convenience and necessity of the entire affected 
public, not just the part of the public which applicant proposes to 
serve,-require the grant of . . . authority. 
4. Whether the public interest requires that terms and condi- 
tions be attached to such grant of . . . authority. 


This amplification of the statutory standards is almost as general 
as the statute itself. To analyze the Commission’s application of the 
statutory standards in specific cases requires separate consideration 
of the bus and trucking industries and of the competitive situations 
within each industry. Before doing so, the first standard mentioned 
in this Gateway case—the fitness and ability of the applicant—will 
be discussed, for it governs every situation in which Commission 
approval is sought. 


3. Fitness and Ability of the Applicant 


In determining whether an applicant is fit and able properly to 
perform tke proposed operations, the Commission inquires into the 
personal qualifications of the applicant, or, if the applicant is a cor- 
poration, of the principal officers and stockholders; the adequacy of 
the equipment that will be used; the adequacy of the financial re- 
sources available to the applicant; and the plans of operation. Thus, 
a certificate to operate an urban bus system was denied because it 
was not shown that any of the promoters had inspected the area in 
question or that any of them had an actual plan of operation or any 
experience in bus operation.?® Subsequently, these obstacles were 








3731 PSCW 801, 807-808 (1947). 
28 Kaukauna Transit Lines Inc., CC 624, PSCW, June 19, 1948. 
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overcome and a certificate was granted, but was later rescinded when 
it appeared that the three principal stockholders and officers of the 
applicant had been the principal stockholders and officers of two 
other bus companies which had discontinued operations leaving a 
number of unpaid bills and unsatisfied claims.*® Applicants have also 
been rejected because their past records showed convictions for 
drunken driving* or violations of the Act.*! 

The Commission has also taken the position that it must “‘in issuing 
a certificate for truckline operation, inquire into the likelihood of the 
success of such venture, that the public may be assured adequate 
service at reasonable rates,’ and deny the certificate if it does not 
think there is such likelihood.” It has refused bus certificates for the 
same reason.* 

B. Passenger Transportation 


1. Urban Transportation 


As a new agency of transportation, the bus, like the electric street 
railway or the steam railroad before it, had to fight for acceptance. 
The bus had the additional handicap of being regulated by govern- 
ment bodies which often acted as the protectors of the older trans- 
portation agencies. For example, we find the Wisconsin Railroad Com- 
mission in 1918 eliminating the jitney in Kenosha because it was 
competing too successfully with the street railway,* and expressing 
the following view as to the purpose of the Jitney Law of 1915: 


. . it was the assumption of the legislature that the so-called 
jitneys . . . would operate as an additional means of transporta- 
tion and be a public benefit, and it was not the expectation of 
the legislature that such additional transportation would in and 
of itself eventually operate as a severe handicap to the service of 
the street car companies.* 


It was inevitable that this view would be abandoned as the ad- 
vantages of bus transportation began to be enjoyed. Today, Mil- 
waukee and Kenosha are the only communities in Wisconsin with 





*® Kaukauna Transit Lines Inc., CC 642, PSCW, Nov. 12, 1948. 

%° Otto Ucker, 21 PSCW 442 (1939). 

31 Carl Mueller, 32 WRC 612 (1929); Tom Menzies, 6 PSCW 712 (1934); H. 
V. Yule, 15 PSCW 619 (1937). 

% Alvin Dahl, 1 PSCW 665 (1931). 

33 Bennie Gilbertson, 2 PSCW 742 (1932). 

* Wisconsin Gas & Electric Co., 21 WRC 155 (1918). 

% Id. at 163. The Commission, however, was receptive to applications by power 
companies for permission to operate jitneys instead of street railway cars. See, 
for example, Wisconsin Power and Light Co., 30 WRC 806 (1927); Milwaukee 
Electric Tatluey and Light Co., 30 WRC 861, 865, 867, 868 (1927). 





if 
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electric railway, or trackless trolley, systems. Milwaukee has street 
railway, trackless trolley and buses; Kenosha, trackless trolley and 
buses.** Substitution of bus for street railway is still going on and 
is being authorized at the expense of competing street railway service. 
The Supreme Court has upheld a Commission order authorizing the 
Milwaukee Electric Railway and Transport Co. to establish competi- 
tive bus service in an area in which the petitioner was operating a 
street car service.*’ It rejected the contention that the indeterminate 
permit under which the street railway was operating was an exclusive 
franchise protecting it against bus competition. That the public 
convenience and necessity requires urban bus transportation is no 


longer disputed. 
But the Commission has flatly refused to authorize competing 


urban bus service: 

We are inclined to the opinion that from a long time point of 
view the interests of the people . . . will be best served by having 
one responsible operator furnish the mass transportation service 
for the city and the surrounding territory . . .** 


It has adhered to this view even though the applicant sought to 
serve areas which the existing bus company, though authorized, was 
neither serving nor eager to serve, indicating, however, that it was 
ready, if the public convenience and necessity demanded it, to order 
the existing bus company to extend its service.*® And it has not been 





% SraTisTics OF WISCONSIN PuBLic UTiIities, 1946-1947-1948, P.S.C.W., 
Rates and Research Department, Bulletin No. 8, Aug. 1, 1949. Yet because of 
Milwaukee’s size, urban electric railway passenger revenues in the state in 1948 
(including feeder-bus revenues) totalled $15,409,777, more than twice the urban 
bus passenger revenues of $7,010,513. Ibid. 

37 Chicago & M. E. Ry. v. P.S.C.W., 254 Wis. 551, 37 N.W.2d 42 (1949). 

38 Suburban Transportation Co., 22 PSCW 180 (1940). In this case, the Com- 
pany was authorized to transport passengers from the intersection of North St. 
and East Washington Ave. in the city of Madison to the Madison Municipal 
Airport in the town of Burke, but was denied the authority it requested to carry 
airport passengers to and from the Capitol Square and to serve the Westmorland 
and Sunset Village areas in the city of Madison, even though the Madison Bus 
Co. was not then serving these areas. Suburban was forced to abandon operations. 


22 PSCW 1024 (1940). 

39 Ibid. Earlier, the Commission had permitted a second company to serve 
areas beyond the lines of an existing carrier authorized to serve such areas. 
Middleton-Madison Motor Coach Co., 30 WRC 862 (1927); Herbert Henning, 
30 WRC 815 (1927). However, the operations involved in these cases were of 
less potential importance to the existing carrier than those involved in the Sub- 
urban case. Technically, too, these cases involved interurban carriers who nor- 
mally are reluctant to render local service because it slows up their schedules, 
yields relatively small revenues and may even crowd interurban passengers off 
the buses. In Peoria-Rockford Bus Co., 21 PSCW 721 (1939), the Commission 
authorized an interurban carrier to perform incidental local service in an area 
of Milwaukee authorized to be, but not being, served by the Milwaukee Electric 
Railway & Transport Co., and only until the urban carrier undertook to offer 


the service. 
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moved even by the fact that, after ordering such an extension, it 
found the existing carrier guilty of ‘failure of adherence to operating 
schedules, omissions in properly marking buses as to destinations 
and an utter lack of cooperation with the public to be served,”’ all part 
of a company effort to prove that the extension was unprofitable, 
unnecessary and should be abandoned.*® However, on occasion, the 
Commission has raised the specter of a competing carrier to haunt an 
existing carrier into furnishing adequate service.“ It does not, how- 
ever, appear to have been very frightening. 

In 1943, the Commission stated that Appleton was the only city 
in Wisconsin in which more than one urban bus company was operat- 
ing.* In all, as of the date of this writing, there are 55 urban bus com- 
panies in Wisconsin. 

This policy of permitting only one urban bus company to operate 
in a locality often confronts the Commission with the problem of 
choosing between several applicants seeking to inaugurate bus service 
for the first time in the same locality. For example, three companies 
sought to operate a bus system in Waukesha.“ In preferring Waukesha 
Transit Lines Inc., the Commission weighed the respective capitali- 
zations, the equipment proposed to be used, the proposed routes and 
time schedules, fares, and the comparative experience in financial 
matters and operation of the respective owners and managers. It 
concluded that Waukesha’s proposal was “best suited to the needs 
of the city of Waukesha and that the background of experience and 
general operating plan of this company and its officers will make for a 
more financially sound and efficient service than those of the other 


applicants.”’ 


2. Interurban Transportation 
a. Interurban bus versus railroad 


Although the Commission requires applicants seeking to inaugurate 
interurban bus service to show that existing steam railroad, or electric 
railway, service between the points involved is inadequate,® it is 


«¢ Brassington v. Madison Bus Co., MC 1222, PSCW, Aug. 23, 1948; Maple 
Bluff-Mendota Bus Lines Inc., CC 370, PSCW, Aug. 23, 1948. Commissioner 
Whitney dissented in both cases. 

“1 Madison Railways Co., 21 PSCW 177, 181 (1939). 

* Fox River Bus Co., 28 PSCW 12 (1943). Two companies were in operation 
in Appleton prior to the institution of regulation. 

“3 This figure is taken from information in the files of the P.S.C.W. 

“ Land O’Lakes Bus Co., 23 PSCW 521 (1941); Waukesha Transit Lines Inc., 
23 PSCW 528 (1941). Spring City Bus Line was the third applicant. 

“ Northland-Greyhound Lines, 6 PSCW 729 (1934); Wisconsin Northern 
Transportation Co., 15 PSCW 562 (1937). Northland-Greyhound Lines, 17 PSCW 
307 (1937); E. L. Peterson, 22 PSCW 695 (1940). 
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safe to say that the net result of Commission action has been to auth- 
orize service between any points not already connected by bus. In 
explaining its view of Section 194.23(1) on this question of competition 
between the interurban motor bus and the railroad, the Commission 
stated: 


We do not understand that this provision [requiring it to take 
into consideration existing transportation facilities in the ter- 
ritory proposed to be served by bus] was intended to establish 
any vested rights in existing carriers protecting them from 
reasonable competition. We have in other cases recognized that 
some competition between carriers is desirable and stimulates 
the best performance by the carriers, provided that such compe- 
tition is not of such a character as to impair the public service. . .“ 


b. Competition among interurban bus companies 


Nevertheless, it is doubtful whether this view represents Commis- 
sion policy when competition among interurban bus companies is 
at issue. Because of the greater capacity of the highways for inter- 
urban traffic, more competition is possible in this field than in urban 
transportation. How much competition shall exist is determined, 
therefore, by Commission policy rather than physical factors. 


(1) For single-line service between two points over same route 


The Commission has taken the position that only one interurban 
carrier will be authorized to serve between any two points over the 
same route. In choosing among applicants seeking to serve the same 
points over the same route, it has developed standards of preference 
similar to those used for deciding among competing applicants for 
urban bus certificates. For example, in Metropolitan Motor Coach 
Co.,*7 that Company was preferred “because of its financial soundness, 
its years of experience in the passenger transportation business and 
because it could best furnish a coordinated service with the electric 
lines paralleling the proposed operation.’’ In another case, a local 
operator was preferred because local sentiment favored him and also 
because he had greater financial ability and better equipment.** In 
Fox River Bus Co.,** Greyhound was preferred because it was operat- 
ing over the proposed route in interstate commerce and required no 
additional facilities for the intrastate operation and because of its 
considerably more favorable financial position. However, the cer- 





“ Northland-Greyhound Lines, 22 PSCW 617, 620 (1940). 
731 WRC 130 (1928). 

“8 Twin City Transportation Co., 2 PSCW 388 (1932). 

© 2 PSCW 748 (1932). 
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tificate was never issued to Greyhound because it was found that 
its proposed schedules were geared to its interstate service, not to 
local needs.*° The Commission still had to choose between two car- 
riers and preferred one because the other was in bad financial straits 
and even in arrears in his payment of the ton-mile tax." In Mil- 
waukee and Lake Shore Line Inc.,® the local operator was preferred 
because he operated in territory adjacent to that proposed to be 
served and already had terminal and garage facilities in one of the 
termini. 

In Wisconsin Northern Transportation Co.,** however, the Com- 
mission authorized two carriers to operate between Hayward and 
Ashland on Highway 63, one operating a round trip daily out of 
Hayward, and the other out of Ashland. Under these circumstances, 
the Commission did not think there would be serious competition 
between the two companies, but felt constrained to add: 

The policy of the Commission in the past has been to dis- 
courage competitive operations of common motor carriers of 
passengers over the same route on the theory that the statute 
gives the Commission authority to require an operator to give 
adequate service and that a single operator can ordinarily provide 
a more serviceable operation than competitive carriers. The 
decision in this case is not intended to reverse that policy. The 
circumstances are peculiar and the decision in this matter should 
be considered in the light of those circumstances and not be re- 
garded as a general precedent.™ 


It is interesting to note that ultimately one of the carriers sought 
and obtained authority to abandon operations, informing the Com- 
mission that it was impractical for both lines to operate over the 
same route.® 

The Commission has departed from this general precedent in one 
other situation which recurs often—where a carrier seeks authority 
to connect two points and in so doing proposes to duplicate service 
of a more local nature being rendered along the same route. Several 
alternatives are possible in such a situation. The certificate may be 
granted but the authority restricted so as to prohibit the duplication 
of the more local service. The Commission has stated that it looks 
with disfavor upon such “‘leap-frog’’ certificates because “‘the services 

50 Fox River Bus Co., 3 PSCW 501 (1933). ? 

51 Tbid. 

52 32 PSCW 425 (1947). 


5317 PSCW 28 (1937). 

% Td. at 31-32. 

5 Wisconsin Northern Transportation Co., 17 PSCW 168 (1937). The restric- 
tion previously imposed on Wisconsin Northern to limit itself to one round trip 
daily was also removed. 
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of a technician are required to interpret the authority’’ thereunder, 
the restrictions are easy to evade and the evasions difficult to detect.” 
Barring this alternative, the Commission may either deny the ap- 
plication because of the duplication involved or grant it without 
restriction, thereby permitting the duplication. Which it will do de- 
pends upon the facts of the particular case. 


The question to be determined is whether the needs of the 
public outweigh the consideration due existing transportation 
facilities. If, as here, there is shown a general need for service 
which is not now being adequately performed and which from all 
apparent indications will not seriously affect public service by 
existing carriers, the Commission is inclined to the view that a 
certificate should be issued. To treat this question in any other 
manner would be placing the rights of the carriers above the 
rights of the public. . . .57 


Even if it is thought wise policy to keep as many independent 
interurban bus companies in business as is possible, it cannot be said 
with certainty that this objective will be accomplished by the “leap- 
frog’’ certificate. While it is true that the imposition of restrictions 
tends to protect existing shorter-route carriers, it may also impel 
voluntary consolidations which will reduce the number of carriers. 
Zephyr Lines Inc.** is a case in point. Zephyr held interstate authority 
to operate between the Minnesota state line at Houlton and Ashland. 
But its intrastate authority was restricted to operations between 
Houlton and Spooner, because Wisconsin Northern Transportation 
Co. operated intrastate between Hayward and Ashland. This pro- 
duced an unsatisfactory situation and eventually Wisconsin North- 
ern sold this part of its line to Zephyr. The Commission authorized 
Wisconsin Northern to abandon its operations and Zephyr to under- 
take them, thus creating single-line intrastate service between 
Houlton and Ashland. 


(2) For single-line service between two points over different routes 


Commission policy is by no means clear, however, if competing 
single-line interurban bus service is sought to be established between 


% Liederbach, 19 PSCW 116, 126 (1938). But cf. E. L. Peterson (Cardinal 
Lines Inc.), 22 PSCW 695 (1940), 27 PSCW 380 (1943), CC 372, PSCW, June 
27, 1947; Wenzel d/b/a River Trails Transit Lines, Ce 498, PSCW, Oct. 31, 
1949, Nov. 14, 1949, considered infra. Query, how strong is the policy against 
“leap frog” certificates? 

57 Liederbach, 19 PSCW 116, 127 (1938). Accord: Midland Coach Lines Inc., 
CC 298, CC 559, PSCW, Nov. 2, 1949. For an example of a case in which the 
application was denied because of the Commission policy against “leap frog” 
certificates, see Northland-Greyhound Lines, 15 PSCW 556 (1937). 

58 22 PSCW 590 (1940); Accord: Midland Coach Lines Inc., CC 298, CC 559, 
PSCW, Nov. 2, 1949. 
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two points over a route different from that being used by an existing 
carrier. Badger Coaches Inc.** presented this question. In this case, 
the Milwaukee Electric Railway and Transport Co. was authorized 
to operate between Madison and Milwaukee on Highways 18 and 19. 
It also held temporary wartime authority, which was to expire in 
February, 1946, to operate over Highway 30—the most direct and 
fastest route between the two cities—buses loaded with passengers 
destined from Madison to Milwaukee or beyond, or from Milwaukee 
to Madison or beyond, but not to communities along Highway 30 
lying between Madison and Milwaukee. 

On February 8, 1945, the Transport Co. applied for permanent 
authority to operate between Madison and Milwaukee over Highway 
30 and, if the Commission thought it desirable, to render local service 
on Highway 30. Before the Transport Co. had even obtained its 
temporary authority, Badger Coaches Inc. had applied for the same 
authority, and had been denied. It appealed to the Circuit Court of 
Dane County, which remanded the case to the Commission for the 
taking of further evidence. On remand, this case was considered 
together with the Transport Company’s request for permanent 
authority. 

To prove that public convenience and necessity® required an 
additional operation between Madison and Milwaukee over Highway 
30, Badger emphasized the need for local service at intermediate 
points, while the Transport Co. stressed the need for through service 
for passengers traveling between or beyond the two termini. In the 
1945 proceeding, the Commission denied the application of the 
Transport Co., but granted Badger temporary authority to operate 
between Madison and Milwaukee and to serve all intermediate 
points, except between Delafield and Milwaukee, which points the 
Transport Co. was adequately serving. The Commission stated it 
would make no final decision while the war was still going on. 

Commissioner Ashley dissented from the grant of temporary 
authority to Badger. He argued that if additional service was neces- 
sary for the duration of the war, temporary authority to render it 
should not have been given to a new and competing carrier, who 
would use it as an “entering wedge” for a grant of permanent au- 
thority that would injure the existing carrier. } 

On rehearing in January, 1946, the Transport Co. introduced evi- 





5° 29 PSCW 237 (1945); 30 PSCW 148 (1946). 

* “Necessity for motor carrier service means a public need which must be 
satisfied if the public is not to be handicapped in its business or pleasure. Con- 
198 Cisse _ fitting or suitable to a public need.” Liederbach, 19 PSCW 116, 
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dence to show that through passengers (those traveling the entire 
distance) between Madison and Milwaukee accounted for half the 
total revenues from its Madison-Milwaukee operations and that 
operation by Badger on Highway 30 would take away at least 26% 
of its through passengers, and jeopardize the service it was rendering 
on Highways 18 and 19. Badger introduced evidence that the Trans- 
port Company’s service was inadequate and that it was leaving 
passengers behind in both Madison and Milwaukee during week-end 
rush periods. 

The Commission again denied the Transport Company’s applica- 
tion and made the grant to Badger permanent. It stressed the facts 
that (1) Badger’s application preceded the Transport Company’s 
by more than a year; (2) service on Highway 30 was needed primarily 
by the communities along that highway and all the proof as to this 
need was submitted by Badger; (3) the Transport Co. was guilty 
of a “lack of alertness’ and “service failures,’ and (4) Badger was 
seeking to operate on a route different from those operated by the 
Transport Co. The Commission concluded: 


In effect, Transport contends that its existing monopoly of bus 
transportation between Madison and Milwaukee over two routes 
should be maintained by the grant of operating rights to it over 
a third route . . . . At least two bus lines between Madison and 
Milwaukee . . . are required to provide competition subject to 
regulation which will assure the public of alert and adequate 


service.® 


It is difficult to reconcile this expressed theory of “regulated com- 
petition”’ with the views of the Commission in Wisconsin Northern 
Transportation Co." It cannot be maintained that the only way to 
assure the public of alert and adequate service is to have at least 
two bus lines operating between important termini and, at the same 
time, that a single operator can ordinarily provide a more serviceable 
operation than competitive carriers. Nor is it material that the new- 
comer proposes to operate over a route different from that used by 
the existing carrier. If operation over a different route will handicap 
a@ newcomer in competing with the existing carrier, the expressed 
policy of ‘regulated competition” would seem to require that the 
newcomer be authorized to operate over the route used by the exist- 
ing carrier. On the other hand, if the different route sought to be 
used by the newcomer is competitive with that used by the existing 
carrier, as was the case in Badger Coaches Inc., so far as through 





% 30 PSCW 148, 153 (1946). 
"17 PSCW 28, 31-32 (1937). 
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passengers were concerned, the policy that regulation of single 
operators benefits the public most would seem to require that the 
newcomer be barred from entry. 

Furthermore, it is no answer to this latter argument to say that 
Badger was permitted to enter the field primarily to serve the com- 
munities along Highway 30, an operation not competitive with the 
Transport Company’s operations on Highways 18 and 19, and that 
to make this operation feasible financially it was also authorized to 
carry through passengers. In the first place, if the expressed policy 
of regulated competition is sound, it should just as readily have been 
applied to service of the intermediate points between Madison and 
Milwaukee as to through-passenger service. This the Commission re- 
fused to do when it denied the Transport Company’s application to 
operate on Highway 30. If this policy is not sound, the Commission 
could have authorized, or even ordered, the Transport Co. to serve 
the intermediate points on Highway 30, which the Company was 
ready and willing to do. 

Whether the Badger Coaches or the Wisconsin Northern Transporta- 
tion Co. case represents the greater wisdom is another matter. Cer- 
tainly competition, even if “regulated,” is a spur to improved serv- 
ice. And if traffic between two points is sufficient to enable two 
carriers to operate profitably, there would seem to be no reason why 
the Act should be construed to limit the field to only one. In the 
Badger Coaches case, the Commission was very skeptical about the 
cries of hurt raised by the Transport Co. and did not think the public 
served by the Company would be adversely affected by the grant to 
Badger. In fact, Greyhound, the successor to the Transport Co., and 
Badger seem to be coexisting profitably and the public is benefiting 
from enlarged service between Madison and Milwaukee.* 

Nevertheless, on the basis of the series of troublesome cases in- 
volving Cardinal Lines Inc., it is questionable whether the theory 
of “regulated competition’”’ expressed in Badger Coaches has been 
followed by the Commission.“ 


(3) Competition between joint-line and single-line service 


Even the advent of Cardinal Lines Inc. caused dissension among 
the Commissioners. One Peterson applied for authority to operate a 
bus line between Beloit and Milwaukee via Janesville, Milton, 
Whitewater, Palmyra, Eagle, North Prairie, Genessee and Wauke- 

* The Badger Coaches case was followed by the Commission in Red Wing 
Stage Lines, CC 616, CC 633, PSCW, Oct. 4, 1948. 


* This expression of doubt can be further supported by pointing to the actions 
of the Commission in trucking cases decided after Badger Coaches. 
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sha, but not to handle local traffic between Beloit and Janesville or 
intermediate points or between Waukesha and Milwaukee or inter- 
mediate points. If granted the certificate, he proposed to assign it to 
Cardinal Lines Inc., a corporation he was forming for the purpose. 
The Commission’s approval of the assignment was also requested. 
Midland Coach Lines operated three round trips daily between Beloit 
and Milwaukee over a route four miles shorter than the route pro- 
posed for Cardinal Lines. Land O’Lakes Bus Co. and the Milwaukee 
Electric Railway and Transport Co. rendered joint line service 
between Beloit and Milwaukee, connecting at Fort Atkinson. Land 
O’Lakes derived 40% of its revenues from this traffic which it would 
lose if Cardinal Lines obtained a certificate. 

Nevertheless, the Commission granted Peterson the certificate and 
approved its assignment to Cardinal Lines, principally because the 
communities lying between Waukesha and Milton had no bus service 
and needed it among other things to improve transportation to and 
from schools located in Beloit, Whitewater, Milton, Waukesha and 
Milwaukee.* 

Commissioner Nixon dissented on three principal grounds. First, 
he thought that the ability of the existing carriers to render adequate 
service between Beloit and Milwaukee would be endangered by the 
grant and that one of these carriers should have been authorized to 
provide the additional service. Second, he pointed out that Com- 
mission policy had always been to disapprove “leap-frog”’ operations, 
yet Cardinal Lines was now authorized to engage in such operations 
over 38 of the 82 miles of its proposed route.® And third, he did not 
think either Peterson or Cardinal Lines was a fit applicant, because: 


The applicant is financially irresponsible and has no assets. 
He has recently been discharged from bankruptcy. He could not 
purchase the necessary equipment nor commence the operations 
on his own responsibility. He proposes to create a corporation, 


% FE. L. Peterson, 22 PSCW 695 (1940). 

“ Subsequently, Cardinal Lines was authorized to operate through to Kenosha, 
via Janesville, Delavan, Williams Bay, and Lake Geneva. Again, to overcome 
objections of Greyhound, which operated between Beloit and Janesville and 
through to Lake Geneva via Delavan, and of the Peoria-Rockford Bus Co. 
which rendered local service between Williams Bay and Lake Geneva, Cardinal 
proposed, and the Commission approved, restrictions prohibiting Cardinal from 
operating locally between Beloit and Janesville pa intermediate points or 
between Williams Bay and Lake Geneva and intermediate points. Cardinal 
Lines Inc., 26 PSCW 492 (1942). Soon after it obtained its certificate, Cardinal 
sought to have these restrictions removed, but the Commission refused its per- 
mission. Cardinal Lines Inc., 27 PSCW 380 (1942). In 1947, Cardinal sought to 
eliminate the restriction in its certificate which forbade it to furnish local service 
between Waukesha and Milwaukee and intermediate points, but again the 
Commission refused its permission. Cardinal Lines Inc., CC 372, PSCW, June 
20, 1947. 
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sell stock and thus obtain the necessary financial resources to 
purchase equipment and commence operations. It appears that 
a broker in Rockford, Illinois has agreed to subscribe on behalf 
of certain clients to $12,500 of stock in the new corporation. The 
record does not disclose the assets or liabilities of such corpora- 
tion, its capitalization, management, or other pertinent factors 
from which we can judge whether or not it will be in the public 
interest to permit such corporation to engage in common motor 
carrier service over the proposed route.*” 


Apart from the question of fitness of the applicant, Commission 
action in this case anticipated the later Badger Coaches case, for the 
routes of Cardinal Lines between Beloit and Milwaukee and between 
Beloit and Kenosha were different from the existing bus routes. 

In 1947, Cardinal sought additional authority to operate from 
Madison to Whitewater via Cambridge and Fort Atkinson over 
Highway 12 and, as an alternate route between Cambridge and Fort 
Atkinson, over Highway 18 from Cambridge to Jefferson and then 
on Highway 26 south to Fort Atkinson. Greyhound, as a recent 
assignee of the authority of the Milwaukee Electric Railway and 
Transport Co., operated between Madison and Milwaukee over 
Highway 18, but also served the Cambridge-Fort Atkinson-Jefferson 
loop over Highways 12 and 26. Previous to this assignment, it had 
operated through Madison and Fort Atkinson to Whitewater on 
Highway 12, but had not been authorized to render service between 
Madison and Whitewater. The granting of Cardinal’s request would 
have enabled it to operate a single-line service between Madison and 
Kenosha. At the time, passengers travelling by bus between Madison 
and Kenosha had to use the facilities of both Cardinal and Grey- 
hound, changing at Lake Geneva or Janesville. 

Although there were complaints about the adequacy of existing 
service between Jefferson and Fort Atkinson, Madison and White- 
water, and particularly between Madison and Kenosha, because of 
the delays and inconvenience involved in the transfer, the Commis- 
sion denied Cardinal’s request.®* It stated that it had the power to 
order Greyhound to give adequate service on the Jefferson-Fort 
Atkinson and Madison-Whitewater runs, which Greyhound promised 
to do, and to require Greyhound and Cardinal to coordinate their 
operations so as to provide adequate joint-line service between 
Madison and Kenosha. To reconcile its decision with the theory of 
“regulated competition’”’ enunciated in the Badger Coaches case, the 
Commission emphasized that in the latter case, ‘there was no paral- 


87 FE. L. Peterson, 22 PSCW 695, 701 (1940). 
68 Cardinal Lines Inc., 31 PSCW 790 (1947). 
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leling of existing service on the same highway,” as was proposed by 
Cardinal. In defense of this distinction, it merely stated that: 


Except under unusual circumstances, the operation of a local 
interurban bus service on the same highway by two competing 
companies is likely to result in confusing the public and in a less 
desirable public service.** 


Why the confusion is less (at least so far as through passengers 
are concerned) or the service necessarily better, when different but 
competing routes between the same points are used, was not ex- 
plained.7° 

Commissioner Whitney dissented, arguing that competition was 
the only “efficient remedy” for the existing service deficiencies.” 

The Cardinal Lines cases should not be taken to mean that the 
Commission will never authorize competing single-line service be- 
tween two points served by joint-line carriers. It will do so if the 
proposed single-line route is appreciably shorter and quicker than 
the joint-line route.” This is consistent with the Badger Coaches 





6° Cardinal Lines Inc., 31 PSCW 790, 795 (1947). 

77 The Commission has itself refused to recognize this distinction when the 
points sought to be served by different routes lie in such proximity that the 
existing bus system connecting them can be described as “essentially urban.” 
Yellow Motor Bus Co., 22 PSCW 198 (1940). 

1 The Commission held to its position in subsequent proceedings. In Cardinal 
Lines Inc., 32 PSCW 719 (1948), it ordered Cardinal and Greyhound to co- 
ordinate their service so as to provide a daily round trip (except Sunday) between 
Madison and Kenosha which would permit people from Kenosha to travel to 
Madison and return the same day. The Commission affirmed this order after 
rehearing, Cardinal Lines inc., MC 1256, PSCW, June 30, 1948, pointing out 
that the two companies through ‘mutual arrangement can make physical single- 
line service available to the public. Such arrangement is a matter within the 
field of management rather than for governmental regulation. Authorized single- 
line service in the bus field sometimes is performed physically as joint-line serv- 
ice.” Subsequently, Greyhound, Midland Coaches, and Kenosha Motor Coaches 
offered a joint-line service between Kenosha and Madison, via Racine and Elk- 
horn, which did not require any physical transfer from one bus to another. Be- 
cause of this service, which was inaugurated on the day of the hearing on Car- 
dinal’s application to provide single-line service between Kenosha and Madison 
over pretty much the same route, Cardinal’s application was denied. Cardinal 
Lines Inc., CC 372, PSCW, March 23, 1948. Again, Commissioner Whitney 
dissented. The Supreme Court held that this order was issued too late and that, 
therefore, Cardinal obtained the additional authority it om by operation of 
law under Wis. Star. § 194.14(3), as it then stood. State v. Cardinal Lines Inc., 
254 Wis. 327, 35 N.W.2d 918 (1949). Wis. Laws 1949, c. 166, amended § 194.14(3) 
to prevent a similar occurrence in the future. It is interesting to note that Card- 
inal Lines itself has been the beneficiary of the principle against which it fought 
in these cases. In Northern Limited, CC 506, PSCW, Oct. 2, 1948, the Commission 


refused to authorize operations which would to a considerable extent have dup- 
licated those of Cardinal Lines. 

7 Northland-Greyhound Lines, 22 PSCW 617 (1940). There was an additional 
consideration in this case, which made a grant reasonable. Greyhound was 
already operating in interstate commerce over the route in question and the 
public along the route repeatedly requested that it also furnish intrastate service. 
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case, for then the proposed single-line route is different from the 
joint-line route. 

It is not yet clear what the current position of the Commission 
is on this question of “regulated competition” in the field of inter- 
urban bus transportation. One recent case—River Trails Transit 
Lines**—raises doubt whether the present Commission would approve 
the Cardinal Lines cases. In that case, River Trails Transit Lines 
operated in interstate and intrastate commerce between Dubuque, 
Iowa, and Dodgeville, Wisconsin, via Platteville and Mineral Point 
on Highway 151. Those of its passengers who wished to go on to 
Madison transferred to Greyhound at Dodgeville. River Trails now 
sought authority to extend its operations into Madison via Highway 
18, Greyhound’s route between Dodgeville and Madison, but not to 
perform local service between Dodgeville and Madison. For some 
time, River Trails and Greyhound had an agreement whereby River 
Trails buses on weekends and holidays went straight through from 
Dodgeville to Madison. The Commission approved the application, 
stressing the inconvenience to the public of the transfer at Dodge- 
ville and that “Nothing in this record would indicate that protestant 
would be adversely affected financially to such an extent as to jeop- 
ardize its service to the traveling public.’’ Greyhound, it should be 
recalled, made no such showing in the Cardinal Lines cases either. 
Although the situations may possibly be distinguished on the ground 
that the restrictions imposed on River Trails made it much less of a 
competitor to Greyhound than Cardinal Lines would have been, 
and that River Trails showed that it was losing money and would 
have to go out of business if its application were denied, thereby 
jeopardizing service which southwestern Wisconsin sorely needed— 
a showing Cardinal Lines did not make—the general philosophy 
enunciated in the River Trails case is inconsistent with the Com- 
mission’s approach in the Cardinal Lines cases. 

It should be noted, too, that the Badger Coaches case could not be 
relied upon as a precedent for a grant in this case, because the pro- 
posed route was the same as that used by the existing carrier.” 


3. Concluding Observations 


Judging by the results of its action, it is fair to say that the Com- 
mission to date has construed the public convenience and necessity 





73 Wenzel, CC 498, PSCW, Oct. 31, 1949. 


™ Subsequently, the Commission became aware of the fact that Greyhound 
also rendered single-line service wholly between Madison and Dodgeville and 
intermediate points, on the one hand, and on the other hand, Platteville, Mineral 
Point and intermediate points on Highway 151. It reopened the case on its own 
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as requiring only one company to render bus transportation service 
in any locality or between any two points. The number of points in 
Wisconsin between which there is competing interurban bus service 
is very few. The actual picture of interurban bus operations, there- 
fore, does not reflect a policy of “regulated competition.” 

From the point of view of efficiency, there is much to be said for 
single company bus operation in any locality or between any two 
points. The kind of service offered by bus companies is by its nature 
uniform and the equipment used to furnish it is more or less uniform, 
or can be made so. Standards of performance can easily be formulated 
and enforced by the Commission. If competition is permitted, with 
resulting unnecessary duplication of facilities, the waste involved is 
apparent to all. Yet often the authorization of a competing line may 
be the quickest way to improve service. The Commission apparently 
is reserving its right to authorize competing lines in such cases or 
in special situations like the River Trails Transit Lines case. But it 
is exercising this right very sparingly. 

It is not necessary to authorize competing service in the same 
locality or between the same points to promote, as a social policy, 
the existence of as many independent bus companies as is possible. 
Such a policy, if considered desirable, may be promoted by encourag- 
ing independent companies to operate in different localities or be- 
tween different points. There is nothing to indicate, however, that 
the Commission has considered such a policy to be desirable. In fact, 
interurban bus operation over the state as a whole is very much 
concentrated in the hands of a few companies. In 1949, a total of 
only 43 intrastate interurban bus companies operated in Wisconsin.”5 
Their gross passenger revenues in 1949 amounted to $3,103,377.96. 
Four companies with revenues of over $100,000—Northland-Grey- 
hound, Badger Coaches, Cardinal Lines and Midland Coach Lines— 
accounted for 77.28% of these revenues. Greyhound alone accounted 
for 52.59%. Much can be said too from the point of view of ef- 
ficiency for large-scale, interurban bus operations. Whether this 
degree of concentration is warranted is a question that goes beyond 
the scope of this paper. 





motion and amended River Trail’s certificate restricting it from furnishing single- 
line service between these points. Wenzel, CC 498, PSCW, Nov. 14, 1949. 

% The following fi we are based upon the monthly reports filed by the com- 
panies with the P.S. 

76 Two companies had gross revenues in excess of $75,000 but less than $100,000; 
one had gross revenues in excess of $50,000 but less than $75,000; five in excess 
of $25,000 but less than $50,000; twelve in excess of $10,000 but less than $25,000 
and nineteen had gross revenues of less than $10,000. 
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C. Trucking 


1. Motor Carrier versus Railroad 
a. Development of a network of truck lines covering the entire state 


(1) General advantages of motor transport 


It was reasonable to expect that when the regulation of motor 
carriers of property was entrusted to the Wisconsin Railroad Com- 
mission, the interests of the railroads would appear to the Commission 
to be its primary concern. This expectation would have been fulfilled. 
The early policy of the Railroad Commission was to discourage motor 
carrier competition with the railroad by not authorizing the per- 
formance of any service by motor carrier which it thought the rail- 
road could adequately furnish. Thus, for example, the Commission 
refused to authorize common carrier trucking service over the short 
distance between Ladysmith and Catawba, and intermediate points, 
even though the principal commodity sought to be hauled was ice 
cream, because the proposed route paralleled substantially that of 
the Soo Line.?? The Commission explained that the “slight additional 
convenience which would flow from [motor carrier] operation would 
result in taking a similar amount of business from the railway com- 
pany which is in a position to render the towns in question reason- 
ably adequate service.” There was no finding that the loss of this 
amount of business would seriously affect the railroad. 

The railroads were quite willing for trucks to pick-up and deliver 
at both ends of the railroad line and to furnish feeder service from 
off-points to rail points, but they resisted the efforts of the motor- 
carrier to engage in competitive line hauling. 

However, in time, the inherent advantages of truck transport 


created a demand for it which could not be denied. It was speedy; . 
its schedules were flexible; and it imposed less burdensome crating | 


and packaging requirements. It did without terminals and furnished 


door-to-door pick-up and delivery service,”* eliminating the necessity | 





7 Stephen Hiam, 31 WRC 723 (1928). Accord: Alois Eck, 32 WRC 548 (1929) / 
involving proposed motor carrier service between Wausau and Marshfield. 
78 Section 194.04(1)(g) of the 1933 Act authorized common motor carriers of 
roperty ‘to engage in pick-up and delivery service within any municipality in 
its certificate” and defined such service as “the picking up or delivering of prop- 
erty transported or to be transported between the fixed termini for which it is 
permitted to operate.’”’ The Commission interpreted this section to authorize 
pick-up and delivery service only in those municipalities designated as termini 
in the certificate of the particular carrier, but it exercised its general statutory 
authority to issue a general order authorizing every common carrier to pick-up 
and deliver (1) within the corporate limits of cities and villages on the routes 
specifically designated in its certificates; (2) within municipalities contiguous 
to and at points within one mile of the corporate limits of any incorporated city 
or village which its certificate authorized it to serve; and (3) if its highway route 
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for local drayage at points of origin and destination and lessening 
the expense of reaching off-rail points. It could also furnish split 
delivery service more cheaply than the railroad. And the motor 
carrier often permitted his drivers to assist in the loading and un- 


: loading of shipments without extra charge. 


These advantages pertained almost exclusively to the hauling of 
less-than-carload freight. Because of the greater volume that the 
railroads can carry, they generally have a cost advantage in the 
carriage of carload, or greater, lots, especially over longer distances. 
But the railroads were unwilling to yield less-than-carload traffic to 
the motor carrier industry. 

Before long, the Railroad Commission began to point to the ad- 
vantages of the truck as the reason for authorizing motor carrier 
service. Thus, though it had once refused to authorize common car- 
rier trucking between Cedarburg and Milwaukee because the Mil- 
waukee Electric Railway and Light Co. was furnishing reasonably 
adequate service between these points,’® the Railroad Commission 
subsequently reversed itself and granted the certificate, emphasizing 
the ability of the applicant to render door-to-door service and make 
deliveries during the afternoon on all orders placed with the business 
houses in Milwaukee during the morning hours, as contrasted with 
next-day delivery by rail.*° If the only significant difference between 
the existing rail and the proposed motor service was the ability of 
the latter to offer door-to-door pick-up and delivery, the Commission 
did not think authorization of motor carrier service was warranted.*! 
But if in addition the motor carrier showed it could furnish prompter 
delivery and that speed was an important consideration to prospec- 
tive shippers, the Commission granted the certificate.” 





passed through an unincorporated municipality at any point in such municipality 
within one mile from its highway route. Common Motor Carriers—Pick-up and 
Delivery, 11 PSCW 368 (1936). Section 194.27(1) now provides that ‘Subject 
to the terms of their certificates, and subject to any regulations which may be 
imposed under . . . sections 194.08 and 194.33, a common motor carrier of prop- 
erty shall be authorized to en in pick-up and delivery service in connection 
with its transportation throughout every cit r village 1 in which it serves, and 
in such other territory as the commission shall define.’ 

7 Cedarburg Truck Line, 31 WRC 572 (1928). 

80 Cedarburg Truck Line, 32 WRC 392 (1929). 

81 Johnson Truck Service, 32 WRC 345 (1929). Accord: Service Transfer and 
Sto Co., 33 WRC 935 (1930). A fortiori if the proposed motor carrier service 
was slower than existing rail service. Carl Timm, 33 WRC 530 (1929). 

8 Johnson Truck Service, 32 WRC 611 (1929). Accord: John Kramer, 32 WRC 
293, 665 (1929); Erwin E. Falbe, 33 WRC 523 (1930); Carl Timm, 33 WRC 
530° (1930) ; Wheeler Transportation Company, 5 PSCW 329 (1934) ’(“Because 
of limited credit, small stocks of ee: = the owe hand-to-mouth method 
of conductin business, an overnight se ‘ . essential.” Id. at 331); 
SitengesteTTnendin Truck Line, 6 PSCW 662 (1934); "Yellow Truck, 8 PSCW 


570 (1935). 
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How much time saving in deliveries the Commission would regard 
as warranting the authorization of competitive motor carrier service 
depended upon its general outlook and not on any rule of thumb. 
Thus, in Clintonville Transfer Line Inc.,* the Commission refused to 
permit single-line motor carrier service between Hortonville and 
points north on Highway 45 as far as Marion, on the one hand, and 
on the other hand, points south of Oshkosh to Milwaukee. The 
applicant offered overnight service arriving at destination by 9:30 
A.M. The North Western Railroad offered overnight service arriving 
before noon, generally about 11:15 A.M. In explaining its denial, 
the Commission said: 


The Motor Carrier Act contemplates that an existing carrier 
should receive a fair measure of protection against ruinous com- 
petition which would result in a detriment to the general public. 
At the same time, however, the establishment of improved 
methods of transportation must not be prevented by the pro- 
tection of any inconvenient, inefficient, or otherwise inferior 
mode of transportation. 

It cannot be said that the latter condition exists when the 
evidence goes only to a matter of two or three hours earlier delivery 
and isolated instances of delay, which are not peculiar to railroad 
service, but which are suffered as well by users of motor carrier 
service. ™ 


If truck, rather than rail, service was shown to be necessary be- 
cause the transportation by rail of the particular commodity in- 
volved (e.g. furniture) required special crating and extra handling 
and created extra risks of damage which trucking would obviate, 
the Commission did not hesitate to authorize motor carrier service.* 

Furthermore, if it could be shown that motor transport was neces- 
sary to eliminate competitive disadvantages imposed upon certain 
shippers because they had to use rail transport while their com- 
petitors had motor carrier service or better rail service, the Com- 
mission was more likely to grant a certificate, particularly if the 
shippers in the more advantageous position were located in states 
other than Wisconsin.*’ This competitive necessity for motor trans- 
port contributed greatly to its mushroom growth. 


8 11 PSCW 469 (1936), modifying 10 PSCW 306 (1935). 

% Td. at 472. 

8 FE. G. Landwehr, 32 WRC 729 (1929). 

% Carl Timm, 33 WRC 530 (1930) authorizing a carrier operating between 
Madison and Janesville to extend his line to Beloit, although two railroads 
operated between Janesville and Beloit. 

87 Northwestern Transportation Co., 4 PSCW 643 (1933); Minnesota-Wisconsin 
Truck Lines, 6 PSCW 662 (1934); Marie K. Osweiler, 11 PSCW 237 (1935). 
Compare Olson Transportation Co., 13 PSCW 313 (1936) with these cases. 
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In no case did the Commission consider a motor carrier’s willing- 
ness to charge rates lower than existing rail rates as a factor in its 
favor. It took the position that since it regulated railroad rates, 
they were reasonable. If any shipper thought they were not, he could 
file a petition to have them lowered. Of course, once the Commission 
fixed minimum motor carrier rates, some of the low rate argument 
for authorizing motor transport disappeared.** On the other hand, 
the Commission would not entertain an offer by a motor carrier 
applicant to charge rail rates, when legal motor carrier rates were 
lower, to induce the Commission to ignore the competitive effect of 
a grant upon the railroad.*® 

In few of these cases did the Commission inquire into the precise 
impact of a grant upon existing rail service. But if the railroads in 
opposing a grant did show that they would be seriously affected and 
that there was continued public need for their service, the Commis- 
sion was less likely to authorize motor carrier service,*° even if clearly 
superior to the existing rail service.*' In determining whether there 
was continued public need for the rail service, the Commission often 
ran into a conflict of interest between shipper and consignee. For 
example, shippers in the jobbing centers of La Crosse and Madison 
testified strongly in favor of single-line motor carrier service between 
La Crosse and Madison via Highway 14. But the Commission denied 
the authorization of such service because: 


The institution of a common motor-carrier service affects not 
only the jobbing center, but has considerable bearing upon the 
communities which the carrier proposes to serve. The effect is 
not always favorable upon the smaller community, and it is for 
that reason that the Commission has repeatedly pointed out that 
the testimony of shippers at the jobbing center is not in itself 
sufficient to warrant a finding that the operation is in the public 
interest. . .. Only one witness was produced from the communi- 
ties which were to be extended this service. A number of these 
communities are served at this time by other means of transpor- 
tation, [North Western and Milwaukee Roads] and while the 


88 Cannonball Express Co., 31 WRC 453 (1928); George F. Siebecker, 18 
PSCW 27 (1938). 

89 Erwin E. Falbe, 33 WRC 523 (1930). The rail rates in this case were higher 
because of the circuity of the rail route between the points involved. Neverthe- 
less, the Commission granted the certificate, but required the motor carrier to 
charge motor carrier rates, saying: ““There seems to be no reason why the ship- 
ping public should not have the benefit of the direct mileage between the termini 
on the highway over which applicant will operate.” 

90 Service Transfer and Storage Co., 33 WRC 935 (1930); M. J. Patrykus, 2 
PSCW 720 (1932). 

% Carl W. McLees, 33 WRC 787 (1930); Richard Schipferling, 1 PSCW 543 
(1931); Olson Transportation Co., 138 PSCW 313 (1936). 

% W. P. McCubbin, 10 PSCW 138 (1935). 
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record shows the desire of La Crosse merchants, there is no direct 
and affirmative showing that the merchants and the residents of 
the other municipalities want or need this service.” 


(2) Competition for long-haul business 


When it became apparent that the motor carrier could not be con- 
fined to local drayage and feeder operations, the attempt was made 
to limit it to short hauling and reserve long hauls for the railroads. 
In Yellow Truck Lines, the Commission stated: 


We believe that under normal circumstances it is in the public 
interest to permit common carriage by truck over the natural 
distribution area surrounding a distributing point, the radius of 
which is usually not more than 50 to 75 miles. When the haul 
becomes substantially longer than that, it is more in the public 
interest to move the traffic by rail as being in the aggregate and 
in the long run a more economical form of transportation for such 
hauls. If trucking companies are restricted to this proper limit, 
whatever it may be, then shipments cannot be made by truck 
over the longer, less economical route except upon combination 
rates which are much higher than the single-line truck rates and 
there will be a tendency, therefore, to encourage the movement of 
traffic by the means which is most suitable and on the whole 
most economical.” 


Applying this principle, the Commission refused to authorize a 
carrier operating between Green Bay and Marshfield to extend his 
line a distance of 107 miles from Marshfield to Butternut, because 
the Soo Line was giving daily service between Marshfield and Butter- 
nut.** However, the Commission did not apply the 50-75 mile limita- 
tion rigidly. In the Yellow Truck Lines case itself, it authorized an 
extension which resulted in single-line motor carrier service over a 
distance considerably in excess of 75 miles, because existing rail 
service was inadequate.* It also authorized an interstate carrier 





% W. P. McCubbin, 10 PSCW 138, 143 (1935). Accord: Pope Brothers Red - 
Top Cab Co., 10 PSCW 147 (1935) (‘‘Public convenience and necessity is con- 
cerned with the wishes of shippers, but is also primarily concerned with the de- 
sires of the consignees. A large number of such communities are presently served 
by common rail carriers. Unquestionably, the public therein is concerned with 
the continued maintenance of the present rail service. . .. We construe the man- 
date of the Legislature to require us to heed the wishes of the public, and the 
needs of that portion of the public receiving shipments are every bit as important 
as that of the portion of the public making shipments...” Jd. at 150); Cashton 
Dray Line, 8 PSCW 645 (1935). 


* 33 WRC 740, 741-742 (1930). 
% Walter Coaty, 33 WRC 777 (1930). 


% Yellow, which operated between Madison and Baraboo and Milwaukee and 
Baraboo, was permitted to extend its line from Baraboo to Reedsburg and Kil- 
bourn. The Commission pointed out that this was the only practical way to 
furnish Reedsburg and Kilbourn with motor carrier service. 
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operating between Dubuque, Iowa and La Crosse, a distance of 153 
miles, to furnish intrastate service between these points and such 
intermediate points as were not already being served by rail or motor 
carrier.*7 Here, too, the Commission emphasized that existing rail 
and motor carrier service between Dubuque and La Crosse was in- 
adequate. 


(3) Competition for hauling of bulky commodities 


When the transportation of bulky commodities by motor was 
proposed, the Commission buttressed its economic argument against 
long hauls by truck by pointing to the public interest in preserving 
the highways. Thus, it authorized public contract motor carriage of 
fence posts because existing rail service was very poor, but limited 
the carrier to operations within a 75 mile radius of the point of 
origin. ** 

These “natural” limitations on the economic range of the motor 
carrier became less restrictive for the trucking industry as tech- 
nological improvements in trucking equipment and facilities enabled 
trucks to operate over long distances and carry bulky commodities 
without particular injury to the highways. During the last war, when 
General Order No. 7 of the Office of Defense Transportation pro- 
hibited the carriage of petroleum products in rail tank cars for dis- 
tances of less than 100 miles of the source of supply, motor carriers, 
principally private contract carriers, were able to take on this job.* 
Temporary authorities to haul petroleum products to points within 
200 miles of the source of supply were not uncommon.’ As was to 
be expected, most of the temporary authorities were ultimately 
made permanent. Thus, for example, in 1946 the Commission made 
permanent, private contract carrier authority to haul petroleum 
products in bulk in tank trucks from Sheboygan to points within 
100 miles.!** The Commission was not impressed by the showing of 
the North Western Road that while petroleum products accounted 
for 10.1% of all carload-lot freight terminated at Wisconsin points 


*7 Dubuque-La Crosse Motor Express, 34 WRC 247 (1931). 

%8 Gilbert Jarman, 14 PSCW 650 (1937). Accord: Herman “tufahl, 15 PSCW 
61 (1937) yw nag Sw hauling of lumber to points within 100 miles of the point 
of origin); Alvin Kragnes, 16 PSCW 357 (1937) (limiting the hauling of rough 
and finished stone to points within 50 miles of the point of ne a ; 
Siebacker, 18 PSCW 27 (1938) (refusing authority to carry lumber); Louis 
Meyer, 16 PSCW 654 (1937) (limiting the hauling of cement to points within 
60 miles of the point of origin). 

%* See, for example, Olson Transportation Co., 26 PSCW 115 (1942). 

100 Wheeler Transportation Co., 30 PSCW 477 (1946). The Comper. how- 
ever, was refused permanent public contract carrier authority to do this hauling. 

101 James Hannah, 31 PSCW 134 (1946). 
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on its lines in 1940, in 1944 they accounted for less than 5% of all 
such carload-lot freight, and in 1945 for 6.4%. The Commission 
pointed out that the particular shipper involved had always used 
trucks to haul 95% of its products to bulk stations. New authoriza- 
tions as well were issued for such hauling.’ In March of 1950, the 
Commission stated that “dozens” of private contract carrier licenses 
had been issued for this purpose.!™ 

Motor carriers are also specializing in the hauling of cement. The 
Commission has authorized a private contract carrier to haul cement 
in bulk and in bags from Milwaukee to points in Wisconsin located 
more than 65 miles from Milwaukee.’ In reply to the argument of 
the opposing railroads that such hauling would unduly burden the 
highways and endanger the public safety, the Commission stated 
that the evidence was conclusive that cement hauling, because of 
the special vehicles used for the purpose, was less of a threat to 
public safety and less of a burden on the highways than the van body 
vehicles used by common motor carriers for hauling dry freight. 
Apart from this fact, the Commission found that the railroads were 
unable to render all the service needed, particularly to inland points 
and within the time required by cement users, and would not, there- 
fore, be seriously affected by the grant. 

In 1936 the Commission announced a policy against diverting 
haulage of coal from rail to highway, except for short distances 
where “‘the necessity of trucking the coal at either or both ends of 
the rail haul . . . makes it desirable . . . to truck the entire distance”’ 
and defined a “short distance” as not exceeding 35 miles.’ But in 
1950, it extended the radius to 75 miles.'% 

10 Fred Olson, 31 PSCW 153 (1946) (Authorizing haulage of petroleum products 
to points within 150 miles of the source of supply). 

103 Petroleum Transport Inc., LC 16897, PSCW, March 10, 1950. Wis. Laws 
1943, c. 545, amended Wis. Star. § 85.45(5) (1941); and Wis. Laws 1947, c. 483, 
made this amended statute effective April 1, 1949. It restricted tank truck de- 
liveries of petroleum products in excess of 2,000 gallons to deliveries to bulk 
plants or consumer terminals having bulk plant facilities. It specifically stated 
that filling stations selling petroleum products at retail were not to be considered 
bulk plants. In May, 1949, however, this restriction was removed by Wis. Laws 
1949, c. 156. The , Ane Fe has accordingly authorized tank truck deliveries 
to retail outlets. See, for example, Petroleum Drenapent Inc., LC 16897, PSCW, 
Oct. 10, 1949. 

10 Schwerma Trucking Co., LC 25960, PSCW, June 7, 1949. . 


1% Conrad Tardif, 13 PSCW 615 (1936), refusing to authorize contract carriage 
of coal from Milwaukee docks to points within 40 and 45 miles thereof. In 1940, 
the Commission authorized coal haulage within a radius of 50 miles. Theodore 
van Straten, 23 PSCW 253 (1940). (This case is instructive on the effect of 
motor transport of coal on the coal distribution industry.) 

1% Silver Fleet Trucking Co., LC 17431, PSCW, Feb. 16, 1950, authorizing 
hauling of coal from all Milwaukee docks to designated coal dealers and in- 
dustrial plants located at points within a 75 mile radius of Milwaukee. 
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(4) Futility of attempt to protect railroads from motor carrier com- 
petition 

It is fair to say that in most of these cases the Commission was 
not so much concerned with preventing uneconomic trucking opera- 
tions as it was to protect the railroads from motor carrier competi- 
tion. This objective was frankly expressed in Franklin Plisch,!” in 
which the Commission refused to authorize a motor carrier operating 
between Wausau, Edgar, Stratford and Goodrich to extend his line 
to Marshfield, because the North Western Road operated between 
Wausau and Marshfield and was giving “‘as good rail service as can 
be anticipated.” In explaining its denial, the Commission said: 

Extensions such as herein proposed, if granted in all cases for 

which application is made, would eventually mean a network of 


truck lines covering the entire state, thereby jeopardizing the 
long-haul merchandise traffic of the steam carriers.'%* 


\ Today, of course, the network of truck lines covering the entire 
state is a reality. The attempt to forestall it proved futile, not only 
because the trucker had a function to perform in long hauling which 
could not be denied, but also because the Commission never had all 
the authority it needed to control the supply of motor carrier service. 


(a) The grandfather clauses 


It must be recalled that common motor carriers were not subjected 
to effective regulation until 1927 and contract carriers until 1933. 
The 1927 law contained a “grandfather clause’ requiring the Com- 
mission to grant a certificate to every common motor carrier of 
property in lawful operation on March 1, 1927, without a finding of 
public convenience and necessity, provided application was made, 
the necessary bond filed and fees paid. This certificate was to author- 
ize operation “over such routes and on such schedules as were on 
that day actually operated and authorized to be operated by” the 
particular company. Though few companies, as we saw, were in fact 
in lawful operation on March 1, 1927, the Commission took the 
position that “it should be its policy and that it will be giving proper 
effect to the intention of the Legislature if it adopts such policy, to 
be very liberal in construing the public interest in favor of the con- 
tinuance of such service as was in fact rendered prior to March 1, 
1927, in spite of the fact that the operators furnishing it may not 
have had a certificate on that day.’”°* In other words, the Commis- 





107 34 WRC 316 (1931). 
108 Jd. at 317-318. 
109 In re Auto Transportation Company Applications, 31 WRC 1, 11 (1927). 
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sion believed that the Legislature regarded it as more important to 
prevent the destruction of established business enterprises than to 
give the Commission as much control over the supply of motor carrier 
service as was possible. By exercising its discretion to make whole- 
sale findings of public convenience and necessity, the Commission 
accomplished what a literal reading of the grandfather clause would 
have prevented.!° 

Published statistics are not available to determine the scope of 
common carrier trucking operations when the 1927 law became 
effective. But as of the end of 1927, incomplete figures showed a 
total operating income from trucking operations in Wisconsin of 
$838,528.78 and a total investment in property by truckers of $747,- 
369.73. As of January 1, 1929, 141 common carriers of property 
operated under certificates issued by the Commission, with a total 
operating income of $1,410,278.31 and a total investment in prop- 
erty of $961,714.68." We do not know how much of these totals 
were accounted for by common carriers operating under grandfather 
clause certificates. But undoubtedly the grandfather clause helped 
to create an existing pattern of common motor carrier competition 
with the railroads in many areas of the state, which the Commission 
was powerless to change. 

Similarly, the 1933 Act contained grandfather clauses, covering 
both the common carriers already certified under previous statutes! 
and the contract carriers brought under control for the first time, 
the crucial date being September 2, 1933, the effective date of the 
Act. Although applications for grandfather clause certificates or 
licenses were required to be filed within 60 days after September 2, 
1933, the Commission again took a broad view of the legislative pur- 
pose and liberally found that public convenience and necessity re- 
quired the continued operation of those carriers who were in business 
prior to September 2, 1933, but who, through inadvertence or for 
some other reason, failed to file in time." 

110 Jn re Auto Transportation Company Applications, 31 WRC 1, 215 Ose; 
31 WRC 383, 388, 427, 441, 450, 484, 531 (1928). See BrennIAL Report, W.R.C 
15, 16 (1928). 

11 BrenNIAL Report, W.R.C., 17 (1930). These figures include interstate 


operations. 

2 Wis. Strat. § 194.23(5) (1933), limiting such certificates to “the routes 
with the fixed termini set forth in the existing . . . certificates and for the motor 
vehicles therein permitted.” 

3 Wis. Stat. § 194.34(2) (1933), limiting the licenses to the “contracts then 
aay ae and the vehicles then in use.’ 

14 Murphy Motor Freight Lines, 5 PSCW 875 (1934); Knox Motor Service, 
5 PSCW if 835 (1934); Yellow Transfer Co., 17 PSCW 682 (1937); Compare 
Best Transport Co., 7 PSCW 342 (1934), onl Frank D. Kennedy, 11 PSCW 
613 (1936), with these cases. 
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As of July 1, 1934, a total of 7,040 contract motor carrier licenses 
had been issued and contract motor carrier permits covering 9,906 
motor vehicles were outstanding, almost all of which were issued 
under the grandfather clauses."* No published information is avail- 
able on the volume of contract carrier operations at this time. But 
we are told that by 1933, trucks were carrying livestock, fresh meats 
and other packing house products; milk, cream, butter, cheese and 
poultry; fresh fruits and vegetables; cotton; automobiles, tires and 
accessories; coal from the docks; gasoline, fuel oil and other petro- 
leum products; sand, gravel, brick and other building materials; 
furniture; paper; foundry products; fish; and miscellaneous freight 
which the railroads would move under less-than-carload-lot, or ex- 
press, rates.""6 

Furthermore, until 1933, Commission refusal to authorize common 
motor carrier service often meant that the rejected applicant turned 
to unregulated contract carrier operation. Although the Commission 
sometimes refused to consider this possibility in passing upon a 
common carrier application,"’ it did not always maintain this ostrich- 
like attitude. Thus, it authorized a motor carrier operating interstate 
between Green Bay and Iron Mountain, Michigan, to engage in 
intrastate operations between Green Bay and the state line, although 
there was adequate, existing rail service between these points," 
explaining that: 

It is better, we believe, that the applicant have an intrastate 


certificate for his operation than to have him doing contract 
hauling with no regulation under the Wisconsin statutes."* 


(b) The private carrier 


The most serious obstacle in the way of Commission protection of 
the railroad was its lack of authority over the private carrier, a lack 
existing to this day. The railroads were in competition with the 
truck on the highway, not the statutory common, or contract, motor 
carrier. If it was more economic for a shipper to use trucks than rail, 
a refusal to authorize common, or contract, motor carrier service, 
out of a desire to protect the railroads, simply encouraged shippers 
to operate their own trucks. 





16 BreNNIAL Report, P.S.C.W., 113 (1934). 

16 Address by Commissioner A. R. McDonald before the Sheboygan Traffic 
Club, Nov. 29, 1932. 

17 Walter Coaty, 33 WRC 777 (1930). 

18 W. D. Cochrane, 34 WRC 226 (1931). 

u9 Td. at 227. 
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At times, the Commission recognized this possibility as a reason 
for authorizing common motor carrier service.!”° 


b. Use of the motor carrier by railroads 
(1) Pick-up and delivery service 


Motor carrier competition led to the improvement of rail service. 
Railroads began to provide pick-up and delivery service by motor 
as part of their line haul of less-than-carload freight, first at a slight 
additional charge and ultimately at no additional charge.'* Though 
transfer of freight was still necessary, the cost of it to the shipper 
was greatly reduced or eliminated entirely. This became a factor in 
the railroads’ favor in determining the adequacy of existing rail 
service. Sometimes it tipped the balance against authorizing compet- 
ing motor carrier service.! 

In time, the motor carriers lost their initial advantage of being 
able to provide a complete transportation service from the door of 
the shipper to the door of the consignee without any transfer of 
freight on route. As motor carrier line-haul operations grew in vol- 
ume and truck-trailers grew in size, the motor carrier began to use 
terminals and smaller trucks to perform the pick-up and delivery 
service. Transfers of freight became necessary. The circle seems 
lately to have completed its turn. The Commission authorized the 
Spring City Trucking Co. to inaugurate service as a common motor 
carrier on Highway 18, between Waukesha and Milwaukee, even 
though existing rail and motor carrier service between these points 
was adequate, due to the fact that the company proposed the “new’’ 
service of door-to-door pick-up and delivery without transfer all in 
one day.’ The Commission’s explanation of its decision recalls the 
early motor carrier versus rail cases: 


This door-to-door daytime service . . . differentiates the plan 
of operation from the usual common motor carrier freight pro- 
posal entailing the use of pick-up and delivery trucks, dock 
facilities and usually next-day delivery. Thus, the planned opera- 
tions are not comparable to ordinary common motor carrier 
service and require a new approach. In the usual common motor 
carrier application for competitive authority an additional service 





120 B, G. Landwehr, 32 WRC 729 (1929). 
121 L-C-L Freight—Pick-up and Delivery, 11 PSCW 488 (1936). 


122 Gateway City Transfer and Storage Co., 2 PSCW 525 (1931), refusing to 
authorize motor carrier service between Milwaukee and La Crosse. 

128 Perins City Trucking Co., CC 586, PSCW, Oct. 8, 1947, aff'd, Motor Trans- 
port Co. v. P.S.C.W., 253 Wis. 497, 34 N.W.2d 787 (1948). 
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similar to that offered by other common carriers is proposed. 
Here a different service is offered. [Emphasis supplied]'™ 


(2) Substitution by railroads of motor for rail service 

The roles of applicant and opposer were reversed when the rail- 
roads began to use trucks in their own operations. Different questions 
were presented to the Commission in this connection, depending 
upon whether the railroads proposed to operate their own trucks or 
use other motor carriers under contractual arrangements. 


(a) Use of other motor carriers 
(i) In hauling I-c-l freight having a prior or subsequent rail haul 

Railroads first began to use other motor carriers to perform pick- 
up and delivery service for their patrons. Soon trucks were used over 
relatively short distances of the railroad’s line to haul less-than- 
carload freight which had a prior, or was destined to have a subse- 
quent, rail haul. In time these distances grew longer. The Commis- 
sion had to decide how these motor carriers, operating under con- 
tracts with the railroads which obligated them to serve the railroads 
exclusively, were to be classified and what standards were to be 
applied in granting or denying the authority they requested. 

When first confronted with this problem, the Commission took 
the position that it would issue no authority to the motor carrier, 
because: “It is obvious that the real party in interest is the railroad 
company, and if that company wishes to engage in common-carrier 
transportation upon the highways, it should make application for a 
certificate in its own name and assume full responsibility for such 
operation.’’!*5 This position was not maintained for long. The question 
then arose whether the motor carrier would be a common or contract 
carrier under the Act. In Yellow Transfer Co.,'* a public contract 

1% a? City Trucking Co., CC 586, PSCW, Oct. 8, 1947, aff'd, Motor Trans- 
port Co. v. P.S.C.W., 253 Wis. 497, 34 N.W.2d 787 (1948). The Company’s 
authority was expressly restricted to operations between Waukesha and Mil- 
waukee “without transfer of lading between vehicles for the purpose of pick-u 
and delivery.’”’ Unhappily, the Commission’s expectation of something “different” 
was not fulfilled. The Company applied to have this restriction removed in 
Waukesha. The Commission denied the application, saying: “. . . the record 
shows that practically from the beginning oF its operations, the carrier did not 
observe this restriction but used pick-up and delivery at Waukesha for a large 
portion of its traffic.” Spring City Trucking Co., CC 586, PSCW, March 21, 
1950. Why was not the Company’s certificate revoked? 

18 Wm. Kingsfield, 4 PSCW 392 (1933). The Commission took the same 
position at this time when a motor carrier pro d to haul for a common motor 
carrier under a similar arrangement. Checker Express Co., 4 PSCW 914 (1933). 

128 13 PSCW 450 (1936). In 1936, too, the Commission also reversed its previous 
position and authorized “bridged service,” the use by a common motor carrier 
of the facilities of other common motor carriers or railroads for either a portion 


or all of the line-haul movement of his traffic between the fixed termini specified 
in his certificate. Common Motor Carriers—Use of Facilities, 13 PSCW 755 
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carrier, which had authority to engage in general drayage within 
Milwaukee and contiguous municipalities, entered into a contract 
with the North Western Road to pick up and distribute less-than- 
carload freight received or shipped by the North Western at Mil- 
waukee within Milwaukee and contiguous municipalities, to haul 
such freight between Milwaukee and Cudahy, which is not contiguous 
to Milwaukee, and to pick up and deliver such freight in Cudahy. 
The North Western had a station at Cudahy and sought by this 
contract to eliminate the necessity of a rail haul of less-than-carload 
freight between Milwaukee and Cudahy. All such hauling between 
Milwaukee and Cudahy was to be incidental to transportation by 
rail beyond these two points and was to be included in the rail rates 
for the entire haul. 

The Commission held that the applicant was seeking common 
carrier authority, even though it proposed to operate under exclusive 
contract with the railroad “‘since the transportation is being rendered 
indirectly, at least, for the patrons of the railroad company who 
constitute the general public.’”’7 In Harry H. Long,'** the Commis- 
sion argued that if it did not hold such carriers to be common carriers, 
it “would enable many carriers to evade the more comprehensive 
regulation imposed upon common carriers than is imposed upon 
contract carriers and the greater burden in filing and permit fee 
assessments made upon the former class than the latter, through 
various devices.’’!?® 

Nevertheless, even though there was existing common motor 
carrier service between Cudahy and Milwaukee, which was not 
shown to be inadequate in any way, the Commission found no diffi- 
culty in making the requisite finding of public convenience and 
necessity : 

No good reason exists why it [the railroad] should not be per- 
mitted to select, so long as it does not interfere with the business 


(1936). The Commission indicated it was following an I.C.C. precedent in the 
interest of coordinating transportation facilities. Trucks on Flat Cars Be- 
tween Chicago and Twin Cities, 216 ICC 435 (1936). 

12713 PSCW 450, 452 (1936). Accord: Albert Urban, 14 PSCW 263 (1936); 
Gross Brothers, 17 PSCW 215 (1937). 

12815 PSCW 232 (1937). P 

12915 PSCW 232, 234-235 (1937). As an example, the Commission cited the 
freight-forwarder situation and explained that if a motor carrier under exclusive 
contract with a freight-forwarder were held to be a contract carrier, an easy way 
would be provided to avoid common carrier obligations. Motor carriers would 
form separate organizations, divorcing their operations from their sales and 
solicitations. For this reason, it held that the service furnished to the public by 
the forwarding company and the carrier amounted to a common motor carrier 
service. The Commission took the same position when a motor carrier sought 
to perform part of the line-haul of another common motor-carrier. Gross Brothers, 
15 PSCW 247 (1937); 16 PSCW 370 (1937). 
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of already authorized and existing carriers, the carrier which it 
desires to use in order to perform the service here involved. The 
ordinary showing required for the necessary finding of public 
convenience and necessity does not apply to a situation such as 
this, where no additional service is proposed.'*° 


In the Harry H. Long case, in which the Commission issued a 
certificate authorizing the applicant to carry between Neenah and 
Appleton only less-than-carload freight consigned or to be consigned 
via the Soo Line to or from points beyond Neenah, the Wisconsin 
Association of Common Carriers objected that a common carrier 
certificate could not be so restricted. But the Commission held that 
it was acting under Section 194.23(1), which gave it authority to 
“attach to the exercise of the privilege granted by [a] certificate 
such terms and conditions as in its judgment the public interest may 
require...” 

The Association also objected to the grant on the ground that two 
common motor carriers were already operating between Neenah and 
Appleton; both of whom were able and willing to serve the Soo Line 
in the same manner as was proposed by the applicant, and urged 
that the Yellow Transfer Co. case be overruled. To this, the Com- 
mission again replied that existing common motor carrier facilities 
could not be impaired because the traffic involved was never handled 
by them. It added, too, that one of the existing facilities it had to 
consider under Section 194.23(1) was the railroad itself and that 
such consideration required that the railroad be permitted to use 
motor trucks for purposes of expedition and economy. This last point 
was not well taken since the Association was not objecting to the 
substitution of motor for rail service, but only to the fact that the 
existing carriers were not to have the railroad’s business. 

The Commission ultimately changed its mind about the classifica- 
tion of these carriers. In Harry H. Long,’ the applicant for common 
motor carrier authority entered into a contract with the Soo Line to 
transport less-than-carload freight having a prior or subsequent rail 
haul between the depots of the Soo Line at Neenah, State Hospital, 
Oshkosh, Van Dyne and Fond du Lac. It was not to perform any 
pick-up or delivery service. It was to be paid by the Soo Line at a 
flat rate per 100 pounds, with a specified minimum charge per round 
trip. For this compensation the motor carrier was to indemnify the 
railroad against liability for loss or damage to freight while in its 
possession, for personal injury to its employees, and for public lia- 
bility or property damage resulting from the operation of its vehicles. 





130 Yellow Transfer Co., 13 PSCW 450, 452 (1936). 
131 22 PSCW 734 (1940). 
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The vehicles to be used in the proposed service were to be loaded and 
unloaded by employees of the Soo Line and kept closed under seal 
of the railroad at all times during the course of transportation. The 
bills of lading were to be prepared by railroad employees and placed 
in sealed envelopes. The railroad was to charge regular railroad rates 
for the entire haul. 

The Commission reversed its earlier decisions and held the appli- 
cant, and those similarly situated, to be contract, not common, car- 
riers, because they did not hold themselves out to the public, but 
were obligated only to the railroads. In explaining its reversal it said: 


... our decisions . . . were based not so much upon a construction 
of the statutory definitions as upon the practical difficulties of 
administration and the opportunities for evasion of the purposes 
of the regulatory act. . . . The practical administrative difficulties 
which induced our previous holding do not exist in the same 
degree as formerly because of the stabilization which the motor 
carrier regulation has acquired during its developmental years. 
There is still a difference in amount of permit fees paid by com- 
mon motor carrier and contract motor carrier which may present 
some inducement to assume a status of contract rather than of 
common motor carrier but such inducement does not appear to 
be sufficient to lead to serious abuse.!* 


Because the application had been for a common carrier certificate, 
it was dismissed without prejudice. Subsequently, Long applied for 
a contract carrier certificate. The operations in question were practi- 
cal only if the applicant had authority from the Interstate Commerce 
Commission to engage in interstate operations between the points in 
question (for otherwise the Soo Line would still have to run freight 
trains carrying less-than-carload freight in interstate commerce, 
thereby effecting no economies). The applicant had no such authority 
and probably could not obtain it under existing I.C.C. rulings,’ and 
the Commission therefore denied the application.™ 


182 22 PSCW 734, 740-741 (1940). The Commission also pointed out that other 
serious administrative difficulties would be faced by classifying the applicant as 
a common carrier. For example, if the applicant wished to terminate his relation- 
ship with the railroad, it could do so under the contract by giving 30 days notice, 
but as a common carrier under the Act, it could not do so without Commission 
approval. If the railroad wished to terminate the relationship, it could also do so 
under the contract by giving 30 days notice, but under the Act the Commission 
would have to take the applicant’s facilities into consideration if the railroad 
selected another carrier to do the work. 

133 Substituted Freight Service, Ex Parte No. 129, 2832 ICC 683, 688 (1939). 
The I.C.C. classifies such operations as common carrier operations, and would 
have required Long to obtain regular route-common carrier authority, which 
he did not ss. There was serious question whether the applicant could meet 
I.C.C. tariff publication requirements since he was to remain ignorant of the 
particulars of the traffic handled. 


14 Harry H. Long, 23 PSCW 362 (1941). 
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In John Gross,™* however, the I.C.C. requirements created no 
difficulty,* and the Commission issued a contract carrier license 
authorizing Gross to haul less-than-carload freight for the Soo 
Line.'*” 

The fact that these carriers were classified as contract carriers did 
not relieve the Commission of the duty to consider existing public 
transportation facilities in the territory proposed to be serve” prior 
to issuing the license. Implicitly, therefore, the Commission in these 
cases was construing Sections 194.23(1) and 194.34(1) as giving 
existing common and public contract carriers no cause for complaint 
when a new carrier was authorized to haul freight for a railroad 
which previously hauled its own freight, even though the existing 
carriers were willing and able to serve the railroad, because the new 
carrier was not diverting traffic from them. 

In John Gross,"* the Commission went even further. It was not 
deterred from issuing a license by the fact that common motor carrier 
service already existed on several portions of the proposed extensive 
routes, even though it recognized that the improved service offered 
by the railroad might enable it to divert traffic from the existing 
common motor carriers. It maintained that the railroad would not 
really be “diverting” traffic from the existing common motor carriers, 
but only “recapturing”’ traffic which it had previously lost to truck 
competition and which, therefore, rightfully belonged to it. Even if 
the existing common carriers showed that the resulting diversion 
would impair their ability to render adequate service, 

1% 24 PSCW 91 (1941). 

1% Unlike Long, who operated across state lines, Gross operated in interstate 
commerce wholly within Wisconsin. Under § 206(a) of the Federal Motor Carrier 
Act of 1935, 49 U.S.C. § 306(a) (1946), therefore, Gross was not required to 
obtain a certificate of public convenience and necessity as to interstate com- 
merce. His authority to engage in interstate operations, registered with the I.C.C., 
entitled him to operate in interstate commerce wholly within Wisconsin. See 
Kewaunee, Green Bay and Western R.R., 21 PSCW 605 (1939). 

187 During the war the question of classification was again obscured. To save 
boxcars, OD.T. Gen. OrnperR No. 1, MERCHANDISE TRAFFIC, effective May 1, 
1942, required railroads generally te discontinue the operation of freight cars 
containing less than ten net tons of merchandise, unless otherwise loaded to the 
full ray or visible cubic capacity, or unless there was no other common carrier 
capable of transporting the shipments in question. But the railroads were urged 
to do what they could to get motor carriers to do this work. The Commission 
cooperated by freely issuing motor carrier authorizations. But some common 
motor carriers balked at receiving contract carrier licenses, wishing to retain 
their status as common carriers. So the Commission issued common carrier 
certificates, asserting it was not reversing the Harry H. Long or John Gross cases 
and rationalizing its action on the ground that: “The service . . . would be public 
in character and would apply to service for any railroad which is or may be so 
situated as to make use of the service.” Yellow Truck Lines Inc., 26 PSCW 69, 
72 (1942). Accord: Earl Schultz, 26 PSCW 237 (1942); Gross Common Carrier 
Inc., 26 PSCW 73 (1942). 

138 24 PSCW 91 (1941). 
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. .. the importance of maintaining railroad service in the affected 
communities might be considered as of greater importance to 
the public than the continued maintenance of common motor 
carrier service which is less well adapted to handling heavy bulk 
commodities. The Soo Line which is seeking through this appli- 
cant’s proposed operation to better its service, increase its traffic, 
and reduce its operating expenses, is now in receivership.’*® 


Railroads benefited from the use of independent motor carriers 
only if (1) it helped to improve the railroad’s overall service and 
increase the volume of its line-haul tonnage, or (2) the compensation 
paid the motor carrier to perform the service was less than the al- 
locable rate charged the shipper for the haul or the cost of performing 
the service by rail, or (3) both. 


(it) In hauling I-c-l freight having no prior or subsequent rail haul 


Railroads also sought. to have independent motor carriers haul 
less-than-carload freight between their stations, even when the 
freight was not to have a prior or subsequent haul on the railroad’s 
line. The Commission’s position on this practice is not entirely clear. 
The Commission refused to authorize the Railway Express Agency 
to truck less-than-carload freight for the North Western Railroad 
between Sheboygan and Fond du Lac, because (1) it did not propose 
to haul only such freight as had a prior or would have a subsequent 
haul over the Railroad’s line, and (2) a common motor carrier already 
in operation between Fond du Lac and Sheboygan was willing and 
able to serve the Railroad.° During the preceding year, this carrier 
operated at a small net profit which would have been turned into a 
loss if the Agency’s request had been granted. The Commission thus 
took into consideration the factors which it ignored when the pro- 
posal concerned freight having a prior or subsequent rail haul. 

However, in John Gross, it seems that the Commission did not 
limit Gross’ license to the carriage of freight having a prior or sub- 
sequent rail haul. Furthermore, in Gross Common Carrier Inc.,\ the 
Commission expressly refused to impose such a limitation, arguing 
that it would make any substituted service impractical because it 
would compel the railroad to continue to operate merchandise cars 
to take care of less-than-carload freight which did not.have a prior 
or subsequent haul. This argument assumes that the railroad would 
be unwilling or unable to use the existing common motor carriers for 





139 24 PSCW 91, 94 (1941). 

40 Railway Express Agency, 21 PSCW 293 (1939). 
41 24 PSCW 91 (1941). 

43 26 PSCW 73 (1942). 
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such hauling. It has no validity if existing common motor carriers 
are willing and able to serve the railroad. In Gross Common Carrier 
Inc.** the Commission relied on the facts that (1) the shipments 
which had no prior or subsequent rail haul would be a very small 
portion of the less-than-carload freight handled by truck, (2) existing 
motor carriers did not serve all points on the railroad system which 
the railroad wished to serve by motor and their transfer points did 
not coincide with railroad terminal points, and (3) it was not clearly 
shown that the proposed operations would result in the serious im- 
pairment of any existing common carrier service. 

During the war, the temporary authority granted motor carriers 
to haul for railroads seeking to comply with O.D.T. General Order 
No. 1 was not limited to the carriage of less-than-carload merchandise 
having a prior or subsequent rail haul.“ However, it is not clear 
whether these war-time cases are exceptional or illustrate the rule. 

It is difficult to see why a railroad should not be permitted to use 
an independent contract motor carrier to haul less-than-carload 
freight for it just as readily when a prior or subsequent rail haul is 
not involved, as when it is. It can be argued that if a prior or subse- 
quent rail haul is not involved, there is no question of the coordina- 
tion of rail and motor facilities, no reason why the freight should 
move on railroad billing, and no reason for not giving due consider- 
ation to the existing motor carrier facilities. But since the Commis- 
sion’s objective in authorizing substituted service is to enable the 
railroads to keep the business they have, and if possible to expand 
it, between the points they are already serving, there seems to be no 
reason why railroads should be permitted freely to choose the motor 
carrier to serve them only in cases involving a prior or subsequent 
rail haul. Furthermore, there is no diversion of traffic from existing 
motor carriers even when there is no prior or subsequent rail haul. 

This would not mean that a railroad could freely choose any motor 
carrier to haul its less-than-carload freight to points not on its rail 
line. At this point, the Commission seems to have drawn a clear 
line. In Yellow Transfer Co.,' it refused to authorize the applicant 
to serve the Milwaukee Road between Milwaukee and Cudahy, as it 
had authorized it to serve the North Western, because unlike the 
North Western, the Milwaukee Road had no station in Cudahy. The 
Commission, therefore, regarded the application as one for the in- 
auguration of a new service and required a showing of public need in 





43 26 PSCW 73 (1942). 
aos Truck Lines Inc., 26 PSCW 69 (1942); Earl Schultz, 26 PSCW 237 
1613 PSCW 450 (1936). 
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the light of the available existing facilities. This showing was not 
made. 


(b) Operation of their own trucks 


Although it authorized independent motor carriers to perform line- 
haul service for the railroads, the Commission preferred the railroads 
to perform the substituted service themselves, because this alter- 
native “has the advantage of producing a single responsibility and a 
unified control of both rail and motor facilities and obviates any 
complication which might result from importing a private or con- 
tract carrier facility in the transportation of freight for which the 
railroad is responsible as a common carrier.””!7 

Accordingly, the Commission has authorized railroads to carry 
freight in their own motor vehicles over any portions of their lines. 
Nor has it limited them to the trucking of freight previously or sub- 
sequently hauled by rail. Thus, in Kewaunee, Green Bay and Western 
R.R.,'*8 the Kewaunee Road and the Ahnapee and Western Railway 
applied for a joint certificate’® as a common motor carrier™ (1) to 
haul less-than-carload freight between the depots on their routes 
between Green Bay and Sturgeon Bay, and between such depots on 
the one hand and the depots of the Milwaukee and North Western 
Roads on the other, including transfers between railroad depots in 
Green Bay; and (2) to perform pick-up and delivery service both for 
themselves and for the Railway Express Agency, at their stations. 
The freight was to be handled on railroad bills of lading at railroad 
rates. 

One common motor carrier was already in operation between 
Green Bay and Sturgeon Bay, serving all points proposed to be served 

46 Wis. Start. § 190.02(11) (1949) removes any doubt about the authority of 
railroads to engage in such operations, because it provides that “Any railroad 
company ... may own and operate automobile buses or motor vehi for the 


ogee of transporting persons and property upon the public highways, for 
ire, subject to the provisions of chapter 194...” 

47 22 PSCW 734, 743 (1940). 

48 21 PSCW 569, 605, 728 (1939). 

49 At this time both railroads were under common control. The Kewaunee 
operated from Green Bay to Kewaunee, via Casco Junction. The Ahnapee oper- 
ated from Casco Junction to Sturgeon Bay. Kewaunee, Green Bay and Western 
R.R., CC 345, PSCW, Feb. 3, 1948. For subsequent difficulties arising when 
control of the Ahnapee passed into the hands of persons other than those who 
controlled the Kewaunee, see Kewaunee, Green Bay and Western R.R., CC 
345, PSCW, Feb. 3, 1948, and Ahnapee and Western Ry., CC 631, CC 632, 
CC 345, PSCW, Aug. 27, 1948. 

1460 Tt should be noted that these applications by the railroads raise no question 
of classification, for the railroads clearly remain common carriers. In performing 
pick-up and delivery service with their own trucks, the railroads are public 
contract carriers, because such operations are usually not conducted between 
fixed termini or over a regular route. 
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by the applicants, except Kewaunee, and in addition 13 small inland 
points located 3 to 11 miles from the railroad. This carrier derived 
one-quarter of its gross revenues from the express business it did for 
the Railway Express Agency. It maintained that if it lost this busi- 
ness, it would have to curtail service, particularly to the small in- 
land points which applicants did not propose to serve. Another 
common motor carrier operated between Kewaunee and Green Bay 
over the route proposed by the applicants and maintained that it, 
too, could not operate successfully without the business of the Rail- 
way Express Agency. A third common motor carrier operated be- 
tween Sturgeon Bay and Manitowoc on a route paralleling the 
proposed operation between Kewaunee and Sturgeon Bay. 
Nevertheless, the Commission granted the certificate. It first re- 
jected the railroads’ argument that Section 190.02(11) made it 
unnecessary for railroads to obtain certificates of public convenience 
and necessity in such situations, holding that Section 190.02(11) was 
“merely an enabling statute which empowers railroad corporations 
to qualify as motor carriers upon obtaining the prerequisite authority 
through the certificate or license or permit required by the provisions 
of chapter 194.’’*' It agreed with the common motor carriers oppos- 
ing the grant that the territory in question was adequately served 
by existing transportation agencies and that it would deny a cer- 
tificate “if a new and additional service were being proposed by an 
independent operator seeking to establish himself as a new carrier.’’!®? 
But it maintained that the service here proposed by the railroads was 
“merely the substitution of a more efficient and more economical 
means of performing a service which the applicants are already 
authorized to perform.’ Under these circumstances, the Commis- 
sion concluded, ‘“‘public interest and public convenience and necessity 
are established by a somewhat different burden of proof than is 
ordinarily required when a new carrier, or the extension of territory 
by an existing carrier, is to be authorized.’ On rehearing, the 
Commission explained that it did not intend this to mean that rail- 
roads did not have to prove that public convenience and necessity 
required their operations as motor carriers, but ‘“‘that public con- 
venience and necessity may be shown to require a substituted, 
auxiliary or supplemental service under circumstances which would 
not of themselves demonstrate that a new and independent service 





1 21 PSCW 728, 732 (1939). 
2 21 PSCW 569, 575 (1939). 
13 Thid. 
14 Thid. 
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duplicating that of existing carriers was so required.’’*> The object- 
ing common motor carriers were reminded that they were “no more 
immune from the hazards arising from progress in the art of trans- 
portation than were the forms of transportation which preceded 
them.’ Nevertheless, the Commission thought it necessary to add 
that it was not convinced that the objecting carriers would suffer in 
any “vital degree,’ though as we have seen in connection with the 
use of independent motor carriers by the railroads, such suffering 
would probably not have moved the Commission. 

The grant in the Kewaunee case was not limited to the hauling of 
freight which had a prior or subsequent rail haul.’*’ Such a limitation 
has even less reason to commend it when the railroads are operating 
their own motor vehicles than when they are using independent 
motor carriers. In the latter case, the only debatable question is 
whether the railroad should use the existing motor carriers or a new 
motor carrier of its own choice. In either case, the economies of sub- 
stituting truck for rail service would be effected. But if the railroad 
is required to operate boxcars to handle less-than-carload freight 
which does not involve a prior or subsequent rail haul or hire in- 
dependent motor carriers for the purpose, it becomes impractical for 
the railroad to operate its own trucks for less-than-carload freight 
having a prior or subsequent rail haul.’** This defeats the objective, 
considered desirable by the Commission, to have railroads operate 
their own trucks rather than use independent motor carriers. 

As a routine matter, the Commission in these cases restricts the 
railroad’s authorization to “service which is auxiliary to, or supple- 
mental of,”’ its rail service. The Commission has generally interpreted 
this provision to include “‘truck service which takes the place of serv- 
ice hitherto given in transportation of less-than-carload freight by 





185 21 PSCW 728, 732 (1939). 


18 Td, at 734. 


187 For cases authorizing railroads to truck less-than-carload freight having a 
prior or subsequent rail haul, see Chicago and North Western Ry., 3 PSCW 777 
(1933); Trustees, Chicago, Milwaukee, St. Paul and Pacific R.R., 26 PSCW 
356 (1942). For cases authorizin railroads to truck less-than-carload freight 
having no prior or subsequent rail haul, see Regan, Trustee of North Western 
Ry., 16 sew 343 (1937) (In this case, however, there was no existing common 
carrier service between the two points which the railroad wished to connect by 
motor); Hillsboro and Northeastern Ry., 9 PSCW 484 (1935); Green Bay and 
Western R.R., 27 PSCW 364 (1943); lit Central R.R., 31 PSCW 451 (1947), 
CC 563, PSCW, Feb. 21, 1948; Chicago and North Western Ry., 31 PSCW 568 
(1947); Chicago, Milwaukee, St. Paul and Pacific R.R., 32 PSCW 221 (1947). 


#8 It appears that the Kewaunee and Ahnapee railroads subsequently had 
their less-than-carload freight hauled by an independent motor carrier. See 
Kewaunee, Green Bay and Western Railroad, CC 345, PSCW, Feb. 3, 1948. 
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the railroad with a merchandise or other railroad car.’’** This was 
not stated to mean the hauling of freight having a prior or subsequent 
rail haul. 

It should also be noted that the Kewaunee and Ahnapee railroads 
were permitted to engage in operations by motor they had noi pre- 
viously performed by rail, namely, service of the Railway Express 
Agency. The Commission regarded this business, too, as rightfully 
belonging to the railroads and not as something new and additional. 


The Railway Express Agency traffic was originally railroad 
traffic and was diverted from the railroad... . [The] . . . Agency 
is a wholly-owned subsidiary of the railroads. Under such circum- 
stances it would seem to be extremely unfair and unreasonable to 
deny the certificate in order to make it necessary for an affiliated 
agency of the applicants to patronize and lend its support to a 
competing transportation agency rather than to themselves. The 
objectors have no right to insist that the . . . Agency continue to 
ship over their lines.'*° 


Similarly, the Commission authorized a railroad to haul its less- 
than-carload freight in its own trucks, even though it had up to this 
time used an independent contract motor carrier which depended 
upon the railroad for one-third of its total business.’ In answer to 
the contract carrier’s objection, the Commission replied that the 
Act did not guarantee it “indefinite-period rights to transport another 
carrier’s traffic.’”! 

Furthermore, it does not appear whether the Kewaunee and 
Ahnapee were performing pick-up and delivery service in connection 
with their rail service prior to this case. Yet they were authorized to 
perform such service in connection with their new motor carrier 
operations. At one time, the Commission took the position that this 
did not involve a grant of additional authority, because the railroads 





469 For example, Chicago, Milwaukee, St. Paul and Pacific R.R., CC 165, 
PSCW, Feb. 2, 1948. 


160 21 PSCW 569, 575-576 (1939). 

While there is considerable overlapping between [express matter and express 
service on the one hand and general freight and freight service on the other] 
there being many commodities which move both by express and by freight, 
and the freight service on such commodities being a in a degree 
with that of express service, the general composition of traffic handled by 
the Express Agency is quite different from the general composition of freight 
traffic whether handled by railroads or common motor carriers of property. 
The express traffic is a much more closely restricted list of commodities 
(generally of relatively high value) and there are many items such as money, 
valuables, etc., which the common motor carriers of property do not hold 
themselves out to carry. Railway Express Agency, PBCW 1, 4 (1940). 


161 Green Bay and Western R.R., 27 PSCW 364 (1943). 
162 Td. at 370. Accord: Chicago, Milwaukee, St. Paul and Pacific R.R., 32 
PSCW 221 (1947). 
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were generally authorized to perform pick-up and delivery service in 
connection with their rail service, even if they did not actually render 
this service.'* There is serious doubt, however, whether this repre- 
sents the current position of the Commission. In 1947, the question 
arose whether “service which is auxiliary to, or supplemental of, . . . 
rail service,’ included pick-up and delivery service to and from 
premises of shippers and consignees in communities where the rail- 
road’s stations were located.“ The railroad’s certificate did not 
expressly authorize this service. The Commission explained that the 
general authorization of Section 194.27(1) was made subject ‘‘to the 
terms of [their] certificates’ and that the language of restriction con- 
tained in the certificate governed. It then held that service “aux- 
iliary to, or supplemental of,’’ rail service did not include the per- 
formance of pick-up and deliverv service at stations where the 
railroad had not hitherto actually furnished it in connection with its 
rail service.’ The railroad was reminded that it could apply for 
authority to perform such service, which it would have to justify as 
a new and additional service.’ 

While this case may be distinguished from Hillsboro and North- 
eastern Ry.'*? and Green Bay and Western R.R.,'** because in the 
latter cases the certificates expressly authorized the performance of 
pick-up and delivery service, nevertheless it indicates that the Com- 
mission will no longer grant such express authority on the theory 
that the service is not really ‘new and additional.” It will instead 
be concerned with the impact of a grant of such authority upon 
existing motor carriers performing the pick-up and delivery service. 
This was precisely the Commission’s approach in Chicago and North 
Western Ry.,"** in which it granted a public contract carrier license 
to the North Western to haul general commodities to and from its 
depots in the Milwaukee pick-up and delivery zone on a through 
bill of lading covering an immediately prior or subsequent movement 
by rail. The evidence in this case was conclusive that the existing 

163 Hillsboro and Northeastern Ry., 9 PSCW 484 (1935); Green Bay and 
Western R.R., 27 PSCW 364 (1943). 

164 Chicago, Milwaukee, St. Paul and Pacific R.R., 32 PSCW 221 (1947), on 
rehearing CC 165, PSCW, Feb. 2, 1948. 

16 CC 165, PSCW, Feb. 2, 1948. 

16 Tn Motor Transport Co. v. P.S.C., 253 Wis. 497, 34 N.W.2d 787 (1948), 
the Supreme Court said: ‘‘The giving or —- to give a certificate authorizing 

ick-up and delivery service is just as much within the jurisdiction of the Public 
rvice Commission as is the granting or refusing to grant any other power or 
privilege to a common motor carrier.” 

187 9 PSCW 484 (1935). 

168 27 PSCW 364 (1943). 

169 LC 27618, PSCW, March 3, 1949. 











56 WISCONSIN LAW REVIEW [Vol. 1951 


carriers were not rendering satisfactory service.'”° It is reasonable to 
assume the Commission will take the same position when an in- 
dependent carrier seeks authority to perform pick-up and delivery 
service for a railroad. 

Certificates authorizing a railroad to perform auxiliary or sup- 
plemental motor service also generally contain the limitation, similar 
to that imposed when it seeks to use an independent motor carrier, 
that it “shall not serve any point not a station on its rail line.’”’? The 
Commission has defined “station” as the “freight depot or freight 
station located on and served by the tracks of the. . . carrier and at 
which less-than-carload freight is ordinarily loaded in, or on, or un- 
loaded from railway cars . . .’’!7! This does not require the railroad in 
every case to operate its trucks over routes paralleling its rail line. 
The Commission has authorized operations over routes other than 
those paralleling the rail line, if they are shorter, but it has not per- 
mitted service to points on the shorter routes not previously served 
by the railroad.'” 





170 LC 27618, PSCW, March 3, 1949. Forty-two public contract carriers were 

authorized to render this service. But the freight involved amounted to about $6 
r hauler per month. The North Western showed that in the month of Septem- 
r, 1948, alone, its requests for service were turned down 109 times. 


ota Chicago, Milwaukee, St. Paul and Pacific R.R., CC 165, PSCW, Feb. 2, 


172 Chicago, Milwaukee, St. Paul and Pacific R.R., CC 165, PSCW, Feb. 27, 
1948, March 27, 1948. 

Whether the railroad operates its own trucks or uses independent motor 
carriers, the less-than-carload freight is carried at railroad rates on railroad 
billing. In Green Bay and Western R.R., 27 PSCW 364 (1943), the Wisconsin 
Motor Carriers Association objected to the use of rail rates and railroad billing 
in these motor carrier operations. In this case, rail rates happened to be generally 
lower than common motor carrier rates and it was argued that the railroad was 
being given a competitive advantage which would enable it to divert traffic 
from existing common motor carriers. The Commission took the position that 
the question of rates was not relevant to the proceeding, but could be raised 
after the railroad secured the authorization it sought. This question was again 
presented in Chicago, Milwaukee, St. Paul and Pacific R.R., 32 PSCW 221 (1947), 
and this time the Commission replied, ‘“With common motor carriers now using 
air-line distance between points, the use of railroad rates on the apes service 
will result in less diversion of traffic from existing facilities than if common motor 
carrier rates were used.’”’ Id. at 229. 

The Commission assumed that railroad rates were higher than common motor 
carrier rates. But why should the Commission’s position depend upon whether 
rail rates, in a particular case, happen to be higher or lower than common motor 
carrier rates? if the railroad is conducting common motor carrier operations, why 
should it not charge common motor carrier rates, particularly when the ship- 
ment involves no prior or subsequent rail haul? Wis. Strat. § 190.02(11) (1949) 
specifically subjects railroads operating trucks to the provisions of chapter 194, 
and there seems to be no reason why they should not be subject to the rate- 
fixing provisions of the Act, as well as to all its other provisions. The Commission 
has never decided this issue in an appropriate rate proceeding. In spite of the 
dictum in the Milwaukee Road case, this question is still open. 

In another context, the Commission has refused to allow railroads to use their 
motor carrier authorization as a subterfuge for reducing their rates. Thus the 
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2. Competition among Common Motor Carriers 


Once two points are connected by motor carrier, as well as by 
railroad, applications to furnish additional motor carrier service 
present the difficult question of the extent to which competition in 
the trucking industry itself should be limited. Because the legal and 
policy issues are different, depending upon whether the application 
is for common, public contract, or private contract, carrier authority, 
these situations will be considered separately. 


a. For single-line service between the same points 


As in the case of bus operations, the Commission has often been 
confronted with conflicting applications for authority to operate 
between points not hitherto connected by truck. Without exception, 
upon finding that public convenience and necessity required the in- 
stitution of trucking service, the Commission has authorized only 
one carrier to perform it. 

If all other considerations are equal, priority will be given to the 
applicant filing first. Thus, in Wisconsin Carloading Co.,'* that 
company, which filed first, was granted its request in full and author- 
ized to operate between Wausau and Milwaukee, via Plainfield, 
Wautoma and Fond du Lac. Steffke Freight Co., which filed next for 
authority to operate between Wausau, Wisconsin Rapids and Mil- 
waukee and to use one route which was the same as that proposed by 
the Wisconsin Carloading Co., was granted its request ‘‘in all respects 
not duplicated by’’ Wisconsin Carloading. This, the Commission 
stated, authorized it to serve only between Oshkosh on the one hand, 
and, on the other, Rosendale, Wausau and points intermediate there- 
to, including Wisconsin Rapids. Pope Brothers Red Top Cab Co., 
which filed last for authority to operate between Merrill and Mil- 
waukee, via Wausau, Stevens Point and Appleton, over routes which 
were partly the same as those proposed by the other applicants, was 
granted its request “in all respects not duplicated by either’ Wis- 
consin Carloading or Steffke. This, the Commission explained, author- 
ized it to serve only between Merrill and all points on its proposed 
route and between Wausau, Knowlton and points intermediate 





Ahnapee Railway sought to have its motor carrier certificate amended to au- 
thorize it to carry carload, as well as less-than-carload, freight. It was anxious 
to handle some of the cold pack cherry crop moving from the Sturgeon Bay area 
to cold storage plants and then to points throughout Wisconsin. The Commis- 
sion recognized that if it granted Ahnapee’s request, the railroad would be able 
to quote carload-freight rail rates, which include a storage in transit privilege, 
even though it actually moved the freight by truck in less-than-carload lots. It 
held, therefore, that the railroad was really seeking a rate reduction and denied 
its request. Ahnapee and Western Ry., CC $31, PSCW, Nov. 3, 1949. 


1787 PSCW 241 (1934). 
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thereto, on the one hand, and on the other, Stockton and all points 
on the proposed route located south thereof, except Oshkosh and 
Milwaukee. The Commission’s stated objective was to prevent 
“duplication of authorized existing single-line common motor carrier 
service.’’ Similarly, in W. P. McCubbin,'™ the applicant was granted 
his request in full to operate between La Crosse and Madison, using 
Highway 16 between La Crosse and Wisconsin Dells, and Highway 
12 between Wisconsin Dells and Madison, but was restricted from 
furnishing local service between Wisconsin Dells and Madison and 
between La Crosse and Sparta because other motor carriers were 
rendering this service. Earl Schultz, who filed his application after 
McCubbin, sought authority to operate between La Crosse and 
Madison and La Crosse and Milwaukee, using Highway 16 from La 
Crosse through Wisconsin Dells to Oconomowoc, then Highways 67 
and 18 to Milwaukee and Highway 12 from Wisconsin Dells to 
Madison. He was denied authority to operate between Wisconsin 
Dells and Madison and was granted the rest of the authority he 
sought, but restricted from furnishing local service between Wis- 
consin Dells and Milwaukee and between La Crosse and Sparta. 
Gateway City Transfer Co., which filed last, sought authority dupli- 
cating that requested by both McCubbin and Schultz, and in addi- 
tion, authority to operate between La Crosse and Madison on 
Highway 14. Its application was denied in all respects. Schultz also 
filed application for authority to operate between La Crosse and 
Madison on Highway 14, after Gateway had done so. His applica- 
tion in this respect was also denied. 

It should be noted that in both these cases only one carrier was 
authorized to operate single-line service between Wausau and Mil- 
waukee, La Crosse and Milwaukee, and La Crosse and Madison, 
respectively. Unlike the interurban bus transportation cases, the 
Commission did not regard the fact that different routes would be 
used between the terminal points as warranting a grant to more than 
one carrier. This effort of the Commission to avoid duplication re- 
sulted in “leapfrog” certificates frowned upon in the passenger 
transportation field, but extensively used in trucking. 

Very often, of course, all other considerations are not equal and 
the Commission must choose between applicants on the merits. In 
Western Transportation Co.,!"* the Commission authorized Roubal, 
who operated between Green Bay and Pulaski, to extend his route 
to Clintonville in preference to the Western Transportation Co., 





1% 7 PSCW 332 (1934). 
1% 32 WRC 338 (1929). 
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which had filed first for authority to operate between Green Bay 
and Clintonville. Roubal was preferred because he was operating 
over part of the route in question and rendering satisfactory service. 
A grant to Western would have duplicated his route between Green 
Bay and Pulaski. However, in Wheeler Transportation Co.,!* the 
Commission considered priority of filing more important than the 
fact that the applicant which filed last was already operating over 
part of the route. In Guy R. Leiby'” and Wisconsin Carloading 
Co.,178 the Commission authorized Leiby, a newcomer, to operate 
between Wausau and Eau Claire, in preference to the Wisconsin 
Carloading Co. which operated between Wausau and Milwaukee and 
sought to extend its route to Eau Claire. The Commission explained 
that the territory between Wausau and Eau Claire consisted of a 
number of small communities and that the service needed—the dis- 
tribution of merchandise from business establishments in Wausau 
and Eau Claire to these communities—could best be rendered by a 
carrier who could concentrate on it and was not already engaged in 
extensive line-haul trucking operations. 

In Union Truck Lines,!”* three applicants sought additional au- 
thority which would result in single-line service between Milwaukee 
on the one hand, and Richland Center on the other. The Commission 
preferred Union which operated between Madison and Richland 
Center and engaged in joint-line service between Milwaukee and 
Richland Center. The Commission explained that if it preferred 
Gateway City Transfer Co., which sought to eliminate restrictions 
which prevented it from rendering local service between Milwaukee and 
contiguous municipalities on the one hand and Richland Center on 
the other, or Schneider Transport and Storage Inc., which sought 
some additional authority and the elimination of restrictions to 
accomplish the same purpose, Union would lose its joint-line traffic 
between Milwaukee and Richland Center. This traffic was half 
Union’s total tonnage and the Commission feared that its loss would 
force it to curtail, if not discontinue, its local operations between 
Madison and Richland Center, and intermediate points. In other 
words, the Commission thought that a grant to Union would have 
less adverse effect on existing transportation facilities than a grant 
to any of its rivals. 

Union and Schneider also sought to serve between Milwaukee, 
Madison and Prairie du Chien. For Union to serve Prairie du Chien 

176 12 PSCW 447 (1936). 

17713 PSCW 22 (1936). 


178.13 PSCW 25 (1936). 
179 CC 48, CC 260, CC 604, PSCW, Oct. 13, 1948. 
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required an extension of 56 miles west from Richland Center. Schneider 
was already serving Eastman, 13 miles north of Prairie du Chien, 
and had a route which terminated north of Boscobel, 29 miles east 
of Prairie du Chien. It proposed to extend to Prairie du Chien from 
both points to form a loop route. Schneider was preferred because 
(1) it could make the extension with the least additional route 
mileage, (2) the new territory was a natural addition to its present 
territory and (3) it was operating under a deficit which endangered 
its existence. 

If two points have been connected by single-line, common motor 
carrier service, the Commission has generally refused to authorize a 
competing single-line common motor carrier operation. In E£. G. 
Landwehr,'* the applicant sought to operate as a common motor 
carrier between Sheboygan and Milwaukee, even though one Grand- 
lic was already operating between these points. Evidence was intro- 
duced that motor carrier operations between Sheboygan and Mil- 
waukee would be expanding. Grandlic testified that he was willing 
to put on such additional equipment as might be necessary to take 
care of the additional business. Holding that the shippers, who 
supported the application, should have complained to the Commis- 
sion about Grandlic’s service and pointing to Grandlic’s “consider- 
able investment in the business which should be given consideration,” 
the Commission refused to grant the application, but retained juris- 
diction to do so “should Mr. Grandlic in the future so conduct him- 
self as to warrant the revocation of his certificate.””*! 

In other cases, the Commission has denied applications outright 
on the ground that the existing carrier should be given an opportunity 
to improve his service.!*? ‘“‘We are convinced,”’ said the Commission 
in Lee J. Orth, 

. . . that the best interests of the public are served by this es- 
tablished policy of discouraging unnecessary duplication of com- 
mon motor carrier operation. It tends to insure to the public 
service by responsible common carriers having a sufficient volume 
of business to make possible the operation of schedules best 
meeting the needs of the public.'* 


The Commission gave the following additional reasons for having 
only one single-line common carrier operate between any two points 
in Gateway City Transfer Co.: 


180 32 WRC 729 (1929). 
181 Td. at 730. 
18 George F. Baudhuin, 14 PSCW 123 (1936); Orr Transfer and Storage Co., 
14 PSCW 358 (1936); Lee J. Orth, 24 PSCW 17 (1941). 
183 24 PSCW 17, 23 (1941). 
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Where a single carrier has sole responsibility for supplying local 
common motor carrier service between two communities, it must 
plan and conduct its operation so as to handle all types of traffic. 
Where, on the other hand, responsibility for such local service is 
divided between two competing common motor carriers, there is 
a natural tendency on the part of each carrier to seek the more 
desirable classes of traffic and leave the less desirable traffic to 
the competing carrier. Under such circumstances, the small 
shipper is likely to be neglected by both carriers. Also the public 
might experience difficulty in fixing responsibility for service 
failures as between the two carriers.!* 

However, in that case, the Commission also relaxed the principle 
of the Orth case, recognizing that ‘‘there may be circumstances under 
which the authorization of a competing carrier on the same highway 
is warranted even though the power of the Commission has not been 
theretofore invoked by complaint as to the service of the existing 
carrier.’’}*5 

If a carrier fails to improve his service after he has been warned 
that it is poor, the Commission may be ready to authorize a com- 
peting service. In John Wilhelm'* the applicant operated in inter- 
state commerce between the Illinois state line and Rhinelander via 
Milwaukee and also as a private contract carrier between Milwaukee 
and Rhinelander for four large Rhinelander firms and between 
Rhinelander and Menasha for two Rhinelander concerns. He sought 
authority to operate as a common carrier between Rhinelander and 
Milwaukee, Neenah and Menasha, with no service to intermediate 
points. His application was first denied because Pope Brothers Red 
Top Cab Co. rendered substituted motor carrier service for the 
North Western Road, as well as a regular common carrier service, 
between the points in question, and no complaints had been made 
to Pope Brothers or the Commission about the service, though dis- 
satisfaction existed. Subsequently, however, it appeared that Pope’s 
service continued to be so poor that Rhinelander shippers stopped 
using it. So the Commission granted a certificate to Wilhelm,}* 
stressing, however, that Wilhelm was handling 90% of the tonnage 
in and out of Rhinelander and the loss of the small tonnage Pope 
handled would not hurt it. 

Should an existing carrier refuse to furnish service he is authorized 
to render, the Commission will grant a certificate to another carrier 
willing to perform it, rather than order the existing carrier to do so. 

1% 31 PSCW 801, 811 (1947). 

18% Jd. at 810. 
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Thus, in E. Tex Reddick'** the applicant was authorized to haul 
commodities requiring refrigerator service in the summer and heater 
service in the winter (fresh meat, packing house products, fresh 
fruits and vegetables, dairy products) between Madison and points 
on Highway 14 from Richland Center to Coon Valley, even though 
Gateway was authorized to serve between these points. At the hear- 
ing, Gateway offered to furnish heater, but not refrigerator, service. 
“Under the circumstances,’’ said the Commission, “they [Gateway] 
have no cause for complaint when another offers to perform a service 
to the public which they deem unprofitable and will not perform.”’ 


, As in the case of interurban bus transportation, applications have 
been filed to connect two points with single-line trucking service over 
a route which in part duplicates an existing, shorter, common motor 
carrier route. The Commission has handled this problem in various 
ways. In Yellow Truck Lines'®® the applicant, which operated from 
Madison to Tomah over Highway 12, then on Highway 16 to La 
Crosse, proposed to extend its route on Highway 12 from Tomah to 
Eau Claire in order to give single-line service between Madison and 
points north of Tomah, including Eau Claire. The application was 
denied because it proposed to duplicate Gateway’s route between 
Eau Claire and Wisconsin Dells. Although it has been reluctant to 
do so in the case of bus transportation, the Commission suggested 
that Gateway and Yellow arrange joint-line service, intimating it 
might exercise its authority under Section 194.18(5) to compel such 
coordination. The Commission took the same attitude in Minnesota- 
Wisconsin Truck Line.'*° In that case, the applicant operated over 
Highway 53 between Eau Claire and Chippewa Falls, then on High- 
way 53 to Cameron and Highway 8 to Ladysmith. It sought to 
operate over Highway 29 from Chippewa Falls to Cadott and on 
Highway 27 from Cadott to Ladysmith for operating convenience 
and rate making purposes only. It was already using these latter high- 
ways in interstate commerce. Their use in intrastate commerce 
would have enabled it to reduce its mileage between Chippewa Falls 
and Ladysmith from 76 to 55 miles and between Eau Claire and 
Ladysmith from 90 to 70 miles, reduce its rates to Ladysmith and 
points beyond, and obviate the extra expense and delay incurred 
because of the need to sort intrastate from interstate freight at both 
ends of the line. But another carrier, Cornell Transfer, operated 
between Eau Claire, Chippewa Falls and Ladysmith over routes 
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which were even shorter than those proposed by the applicant. This 
carrier, whose operations between these points antedated those of 
the applicant, was securing the bulk of the business between Lady- 
smith, Chippewa Falls and Eau Claire. The applicant indicated that 
it was not primarily interested in the traffic between Ladysmith, 
Chippewa Falls and Eau Claire, but between the latter points and 
points north and northwest of Ladysmith as far as Spooner and 
Fifield, which it also served. The Commission denied the application, 
because it found that the business between Ladysmith, Chippewa 
Falls and Eau Claire was hardly sufficient even for Cornell Transfer 
to operate daily between these points. It suggested that the applicant 
enter into a joint-line arrangement under which Cornell Transfer 
would carry traffic destined to points beyond Ladysmith from Eau 
Claire and Chippewa Falls to Ladysmith, indicating that it would 
authorize single-line rates for such joint-line service because the 
applicant’s single-line route was unduly circuitous. 

There is some question, however, about the validity of the Yellow 
Truck Lines and Minnesota-Wisconsin Truck Line cases in view of 
the Supreme Court’s decision in the Clintonville Transfer Line case.'™ 
In that case, the Commission refused to authorize a route for operat- 
ing convenience and rate-making purposes only, which would have 
reduced Clintonville’s mileage between Wausau and Antigo from 54 
to 34 miles, because Pope Brothers Red Top Cab Co. operated be- 
tween Wausau and Antigo and had been authorized to do so before 
Clintonville was allowed to serve these points. The removal of the 
rate disadvantage would have enabled Clintonville to compete for 
the traffic between Wausau and Antigo, which Pope maintained was 
not sufficient for two carriers. Clintonville, however, also served 
points beyond Antigo and the granting of its application would have 
made possible rate reductions to these points also. The Commission 
did not suggest joint-lining. Its order of denial was set aside by the 
Supreme Court on the ground that the interest of the points beyond 
Antigo called for a finding that public convenience and necessity re- 
quired a grant.’ Although the Supreme Court intimated that au- 
thorization of the use of the shorter route between Wausau and 
Antigo for operating convenience alone might be proper, the Com- 
mission subsequently authorized such use for rate-making purposes 
as well.'* Adoption of the Supreme Court’s suggestion would have 

191 26 PSCW 404 (1942); 28 PSCW 38 (1944). See also Clintonville Transfer 
Line Inc., 28 PSCW 139 (1944). 

—_ Transfer Line Inc. v. P.S.C.W., 248 Wis. 59, 21 N.W.2d 5 
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continued the practical restriction imposed by higher rates upon 
Clintonville’s serving between Wausau and Antigo. The Commission 
did not consider such a restriction to be in the public interest, once 
the shorter route was available to Clintonville for operating conven- 
ience. The possibility of joint-lining was not presented to the Supreme 
Court. The fact that the Supreme Court was primarily interested in 
the points beyond Antigo indicates that it might have considered 
this possibility favorably, if the joint-line service was to be operated 
at single-line rates. 

Although the Commission in the Clintonville case did not consider 
it advisable to accompany its grant with a restriction against serving 
between Wausau and Antigo, in Central Freight Lines Inc.,™ it au- 
thorized a new, competing single-line operation, but restricted it 
from serving between points already served by single-line carrier. In 
another case involving the same company, however, the Commission 
authorized the new single-line service to compete with an existing 
single-line service over part of the route.!® 

So far, in these cases dealing with competition among single- 
line common carriers, we find no trace of the “regulated competition”’ 
theory expounded in the Badger Coaches case. However, Yule Truck 
Lines,'® recently decided, indicates that the present Commission may 
be willing to apply that theory to trucking. 

In that case, Yule sought and obtained authority to operate over 
Highway 38 between Milwaukee and Racine, Highway 42 between 
Milwaukee and Kenosha and Highway 42 between Racine and 
Kenosha. It had previously been operating between Milwaukee, 
Racine and Kenosha for more than 25 years as a contract motor 
carrier with extensive authority and as an interstate common motor 
carrier between Milwaukee, Racine, Kenosha, Somers, Waukegan, 
Zion and Chicago. Only the Motor Transport Co. served Racine and 
Kenosha out of Milwaukee as a common motor carrier, but more 
than twenty motor carriers served Racine and Kenosha out of 
Chicago. Motor Transport used Highway 38 between Milwaukee 
and Racine but not Highway 42 between Milwaukee and Kenosha 
or Racine and Kenosha. After expressing its opinion that Motor 
Transport’s service was reasonably adequate, the Commission pointed 
to the evidence indicating that shippers in Racine and Kenosha pur- 
chased a larger percentage of their supplies in Chicago than in Mil- 
waukee, because they were convinced that faster and more depend- 





1% 19 PSCW 267 (1938). Accord: W. P. McCubbin, 7 PSCW 332 (1934). 
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able common motor carrier service was available for movements to 
and from Chicago. It expected the authorization of Yule to restore 
to Milwaukee business which had been lost to Chicago. Though it 
seems that the Commission could have rested the case on the ground 
that Motor Transport’s service was inadequate for that portion of 
the public which proposed to use Yule’s service, the Commission did 
not choose to do so. Nor did it expressly rely on the theory of “‘regu- 
lated competition.’’ In explaining its action, the Commission main- 
tained that Motor Transport’s business which had increased over 
the years would continue to grow even in the face of the grant to 
Yule. 


In view of the fact that [Yule’s] trucks are covering the ter- 
ritory daily in interstate commerce and can handle intrastate 
business with a minimum of additional expense, the applicant is 
convinced that there will be enough tonnage from sources other 
than a diversion from Motor Transport to warrant its operation. 
These sources would include business derived from its present 
contract motor carrier patrons, new patrons whom it can per- 
suade to forego present private carrier and contract carrier ser- 
vice and those who will divert their business from Chicago to 
Milwaukee. We are satisfied that there will be no diversion of 
traffe from the protestant or any other public carrier, which 
would impair that carrier’s ability to render reasonably safe and 
adequate service to the public. 


There is little doubt but that this view marks a decided departure 
from the previous position held by the Commission, as we shall see 
even more clearly later on. Moreover, it touches upon a basic question 
of statutory interpretation. 

As the Commission explained in Gateway City Transfer Co.,'* it, 
does not regard Section 194.23(1) as setting up two separate factors 
which it must consider before granting authority thereunder—(1) the 
public convenience and necessity and (2) the existing transportation 
facilities. On the contrary, it regards the consideration it must give 
existing transportation facilities as one of the elements that enter 
into the determination of the public convenience and necessity. It 
proceeds on the assumption that there is no conflict between the 
public interest and the protection of the transportation industry 
itself from the consequences of unrestricted competition. In its 
opinion, these consequences would be detrimental to the public 
interest as well. And, indeed, it is difficult to see how the Act could 
be justified on the contrary view. But the difficulties of statutory 
interpretation are not yet resolved. How much consideration shall 
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be given to the existing transportation facilities in determining 
whether the public convenience and necessity require the authoriza- 
tion of additional common motor carrier service? In the Gateway case 
just cited, the Commission explained that it must first determine 
whether a “reasonable need”’ exists for all or any part of the proposed 
service and then, but only then, whether the proposed operations 
will “unduly interfere’ with the existing public carriers in their 
proper rendition of adequate service to the public. How is “reason- 
able need’’ to be determined? What constitutes “undue”’ interference 
with the existing public carriers? 

These questions become acute whenever, as in the Yule case, the 
Commission thinks that an additional motor carrier service will not 
divert traffic from existing public carriers, but will secure business 
from sources which the existing public carriers are not yet tapping. 
Is there a “reasonable need”’ for additional service if the existing 
carriers are willing and able to take on the new business and, if 
necessary, to expand their facilities in order to do so? On the other 
hand, can it be said that the existing carriers are being “unduly” 
interfered with under these circumstances? It seems as if these criteria 
conflict. If so, which shall control? Is the Commission correct in 
reading its concept of “reasonable need’’ into the statutory criterion 
of public convenience and necessity? 

In authorizing substituted trucking service by the railroads, the 
Commission seems to have taken the position reflected in the Yule 
case. But the railroad cases are not analogous. There, the Commis- 
sion is concerned about an existing common carrier (the railroad) to 
whom it thinks the business in question “rightfully”’ belonged. Here, 
it is concerned with business never before done by any existing com- 
mon carrier and the question is whether a newcomer may therefore 
be authorized to do it. 

In the E. G. Landwehr and Lee J. Orth cases, the Commission 
leaned to the view that the public convenience and necessity do not 
require the authorization of a new service, if the existing carriers are 
willing and able to supply the additional demand on a reasonably 
adequate basis. In the Yule case, the Commission seems to be saying 
that the public convenience and necessity require the authorization 
of a new service, if it promises to be an improvement over an existing, 
reasonably adequate, service, so long as it will not divert traffic from 
the existing carriers. 

We are considering here only the question of competition among 
single-line common motor carriers. Even if only one common motor 
carrier is permitted to operate between any two points, he will still 
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have significant competition. For, as the Commission pointed out in 
the Gateway case, most common motor carriers serving between any 
two points are already in competition with (1) private vehicles of the 
eonsignor or consignee, (2) parcel post, (3) parcel transportation by 
bus lines, (4) railway express, (5) railway freight service, (6) railway 
supplemental truck service, (7) joint-line common motor carriers, 
and (8) contract motor carriers. 


b. Competition between single-line and joint-line service 


If joint-line service connects two termini, the Commission’s de- 
cision to authorize a competing, single-line service turns on the same 
factors it considers when competition between single-line carriers is 
involved. However, as improvements in joint-line service have been 
made, new problems have arisen in the application of Section 194.23 
(1). Commission action can be evaluated oaly in the light of the status 
of joint-line service at the time of the action. 

Joint-line service has suffered under the following disadvantages, 
when compared with single-line service: 

(1) Joint-line service required the physical transfer of freight from 
the vehicles of one carrier to those of another at the connecting 
point, entailing delay and enhancing the risk of damage and loss. 

In 1941, the Commission held that Section 194.04(3) of the 1933 
Act,!** then still in effect, did not authorize the same vehicle to be 
used by different carriers, even if each carrier secured for itself under 
its own certificate a permit covering the vehicle.'*? The Commission 
admitted that, in the past, it had issued permits to two common 
motor carriers for the same vehicle and that the Motor Vehicle De- 
partment had continued the practice. But it maintained that this 
was done in “the application of a rule of practicality rather than of 
statutory construction.’’?° 

As a wartime measure, in 1943, the legislature restored the “rule 
of practicality’’ and provided that ‘“‘a permitted motor vehicle may 
be used under two or more certificates or under two or more li- 
censes.”’?°! The Commission explained that this authorized “dual 
permitting’ and ‘‘opens the way for motor carriers to institute the 
operation of trailers over more than ohe line without transfer of 
lading in the same manner as railroad freight cars are transferred 





1% This provision read: “A permitted motor vehicle may be used under two 
or more certificates when the certificates are held by one common motor carrier 
of property or of persons, or under two or more licenses when licenses are held 
by one contract motor carrier of property, .. .” 
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from one railroad line to another.’ This provision was broadened 
in 1945, when a permitted vehicle of a common or contract carrier 
was allowed to be used by another common or contract carrier with- 
out the payment of an additional permit fee.2* But in 1947, the 
restriction inherent in the language of the 1943 law was expressly 
restored and it was provided that vehicles permitted under common 
motor carrier certificates could be used only by other common motor 
carriers, and vehicles under contract motor carrier licenses, only by 
other contract motor carriers.?™ 

Although the Commission viewed these provisions as authorizing 
the transfer of trailers only, many carriers, apparently, have entered 
into lease arrangements covering tractors and drivers. The Com- 
mission is presently inquiring into this situation. But the transfer of 
trailers alone makes it possible to improve joint-line service greatly. 

(2) Joint-line carriers operated under a rate disadvantage. Al- 
though this disadvantage was lessened from time to time, it was not 
until 1949 that joint-line and single-line class rates were finally 
equated.?% 

(3) Joint-line mileage was often greater than the mileage of the 
single-line carrier operating between the same points, causing or 
adding to an existing rate disadvantage. This disadvantage was 
finally removed in 1946, when the air-line distance principle of 
computing mileage was adopted for determining joint-line rates.?% 

The Joint Examiners in Wheeler Transportation Co.**" enumerated 
the following additional “inherent’’ disadvantages of joint-line serv- 
ice to the public, which remain to this day. 

(4) More than one carrier is responsible for a single shipment, 
which means less reliable service because of the difficulty of tracing 
and timing shipments, greater possibility of errors and buck-passing 
between the originating and terminating carriers. 





202 BIENNIAL Report, P.S.C.W., 11 (1944). 

203 Wis. Laws 1945, c. 56. 

F 2% Wis. Laws 1947, c. 551. Wis. Start. § 194.04(3)(a) (1949). Throughout, the 
Act has provided that “No motor vehicle permit . . . shall be transferable from 
one motor vehicle to another.’”’ Wis. Stat. § 194.04(3) (a) (1949). 

20% Common Motor Carriers—Rates & Charges, MC 1186, MC 1218, PSCW, 
June 10, 1949. Joint-line volume rates are still higher than single-line volume 
rates. 

206 Wis. Mfgrs. Ass’n—Common Motor Carriers, 30 PSCW 221 (1946), made 

rmanent in Common Motor Carriers—Rates and Charges, 31 PSCW 501 

1947). This oy was first applied in Contract Motor Carriers—Moving 
Rates 20 PSCW 514 (1939). It was first applied to determine single-line rates 
in Common Motor Carriers—Rates and Charges, 31 PSCW 252 (1946), made 
permanent in 31 PSCW 501 (1947). 

207 Joint Examiners’ Summary of Evidence and Recommended Findings, CC 
119, CC 171, CC 326, CC 464, CC 478, PSCW, April 21, 1947. 
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(5) It is only human for a carrier to give single-line traffic for 
which it has sole responsibility (and, it may be added, from which it 
obtains all the revenue) preferred handling over joint-line traffic, for 
which responsibility (and revenue) is shared with one or more other 
carriers. 

(6) Settlement of damage claims and payment for C.O.D. ship- 
ments take longer because the participating carriers must first settle 
between themselves. 

(7) Freight charges are sometimes collected at both ends of the 
haul, creating confusion, embarrassment, disputes and the need of 
additional claims and paper work by shippers and consignees. 

The fact seems to be that joint-line service has never been as 
adequate as single-line service.*°* The Commission has had to weigh 
its relative inadequacy against the injury that would be imposed 
upon the participating carriers by a competing single-line service. 
As the most crippling of the disadvantages were removed, joint-line 
service became more adequate and the need for single-line service 
lessened. For the same reason, joint-line service became better able 
to compete with single-line service and the effect upon it of the 
authorization of a competing single-line service was lessened. The 
balancing act performed by the Commission remained as intricate. 

The Joint Examiners attempted to suggest certain “rules-of- 
thumb” to make the task less precarious, particularly when the 
carrier seeking to inaugurate single-line service was one of the par- 
ticipants in the existing joint-line service. 

Single-line service is not needed between each Wisconsin point 
and every other Wisconsin point. Single-line service is needed, 
however, between large points with a strong community of inter- 
est and a substantial volume of daily traffic between them in each 
direction. When in an existing joint-line movement by an appli- 
cant and connecting carrier, the part handled by the connecting 
carrier is short and less than a fourth of the total mileage, public 
convenience and necessity may require single-line service by such 
applicant over the entire route.?® 

They recognized, however, that these rules were not substitutes for 
a showing of public convenience and necessity and would not justify 

208 In Gross Common Carrier Inc., 30 PSCW 286 (1946), the Commission re- 
fused to impose a restriction upon a grant of additional authority which would 
have deprived the grantee of the right to joint-line with other carriers. Single- 
line carriers urged this restriction to avoid joint-line competition. Said the Com- 
mission: ‘‘Even with the most efficient coordination of joint-line service achieved 
by carriers who exercise preference for each other, the joint-line service is un- 
likely to be as satisfactory to the shipper as reasonably efficient single-line serv- 
ice. Therefore, the competition of a joint-line service is unlikely to prove to be 
a serious threat to a well-run single-line service.” 

209 See note 207 supra. 
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a grant of authority to perform single-line service, if the public 
would suffer loss of adequate service from existing transportation 
facilities in equal or greater degree, either in quantity or quality, 
than it would gain in service from the authorization of the single-line 
operation. This latter consideration, they pointed out, was particu- 
larly important when the carriers participating in the joint-line 
operation were small carriers serving inland communities which were 
often without railroad service and would not be connected by the 
single-line service. An examination of the Commission decisions, 
however, does not reveal that it has followed any rules-of-thumb. 

In Clintonville Transfer Line Inc.,”*° the applicant, which had no 
prior authority to operate as a common motor carrier, was allowed 
to institute a single-line common carrier service between Marion 
and intermediate points (including Clintonville) and between these 
points on the one hand and Oshkosh on the other, even though joint- 
line trucking facilities connected all these points. Over the applicant’s 
proposed route, the distance between Oshkosh and Hortonville was 
26 miles, between Oshkosh and Clintonville it was 47 miles, and 
between Oshkosh and Marion, 55 miles. The evidence showed that 
the joint-line service rendered was unsatisfactory—the routes were 
circuitous, at one point the carrier’s terminal was located one mile 
out of town, too much handling was required, and undue delays and 
damage resulted. “At least for distances such as here involved,” 
said the Commission, “the existence of a joint operation over a cir- 
cuitous route should not prevent the establishment of a direct single- 
line service.’’?"4 

The criteria suggested by the Joint Examiners become more 
difficult to apply when single-line service is sought to be inaugurated 
over appreciably longer routes served by joint-line carriers. The 
Commission refused to permit Gateway, which had no previous 
authority to operate as a common motor carrier, to establish single- 
line service between Milwaukee and points west of Madison and 
between Madison and points west of Richland Center, because joint- 
line service connected these points.?!2 Gateway argued that the exist- 
ing joint-line service was inadequate, because deliveries were not 
made until about noon the day after shipment, while it offered early 
morning delivery. To this, the Commission replied that the “volume 
of traffic which would be available between the points involved . . 





210 11 PSCW 469 (1936). 
21 Td. at 474. Accord: Albert Wiesman, 17 PSCW 643 (1937). The Commission 
refused to authorize an additional carrier to operate between Clintonville and 
Marion. Albert Wiesman, 11 PSCW 548 (1936). 
212 Gateway City Transfer Co., 11 PSCW 231 (1935). 
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is not such that the present available service can be said to be in 
any measure unreasonably inadequate.”’ It is difficult to see how the 
fact that the volume of traffic is relatively small means a lesser public 
need for more efficient, single-line service. But it does mean that a 
grant will have a more adverse effect upon the existing joint-line 
carriers than if the volume of traffic were larger. The Commission 
takes this as making adequate, service which it would otherwise 
consider to be inadequate.*" Its action in these cases may more 
accurately be described as reflecting the decision that protection of 
the existing transportation facilities was more important than the 
improvement in service that would result from single-line operation. 

The Commission, however, authorized Gateway to establish single- 
line service between Chippewa Falls, Eau Claire, and Milwaukee, 
over Highways 53, 12, and 16, even though these points were con- 
nected by joint-line service.?* The distance between Eau Claire and 
Milwaukee over Gateway’s proposed route was 257 miles. The 
Wheeler and the Northern Transportation companies conducted 
joint-line operations between these points, connecting at Menasha, 
but their route was 45 miles longer than Gateway’s. Schultz and 
Hagen served joint-line between these points, but their routes were 
52 miles longer than Gateway’s. Evidence showed that while the 
joint-line carriers promised next morning delivery, at best they gave 
late-the-next-day, and even second-morning, delivery. Gateway pro- 
posed over-night service. The impact of the grant in this case was as 
serious as it would have been if Gateway’s proposal for Milwaukee- 
Madison-Richland Center operations had been granted. For the 
Commission agreed that traffic between Chippewa Falls, Eau Claire, 
and Milwaukee was not heavy enough to support a single-line oper- 





"3 “The present facilities, rail and truck, may not be held to be inadequate 
because they do not approximate that schedule (proposed by the applicant) or 
do not furnish more frequent service . . . unless the applicant . . . can Fornish the 
service, which he is proposing, upon such a schedule profitably and without un- 
duly fe awe Regma facilities, or unless the existing carriers can profitably 
approximate the applicant’s schedule and furnish more frequent service. The 

mmission cannot .. . find that there is sufficient tonnage available for trans- 
portation . . . to enable the applicant to furnish this proposed service profitabl 
without unduly impairing the facilities of existing carriers, or that there is suf- 
ficient such tonnage available to enable the existing carriers to profitably furnish 
more frequent service or to approximate the applicant’s proposed schedule. . . . 
Increased competition will not improve service when there is not sufficient ton- 
nage available so that the competing lines may operate profitably.’’ Clintonville 
Transfer Line, Inc., 10 PSCW 306, 311-312 (1935). (This case was reversed in 
part, 11 PSCW 469 (1936), but sustained on the denial of proposed service be- 
tween Marion, Clintonville and Hortonville on the one hand and points south 
of Oshkosh, principally Milwaukee, on the other). 


24 Gateway City Transfer Co., 12 PSCW 442 (1936), reopening 11 PSCW 231 
(1935), which had denied Gateway’s request in this respect too. 
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ation in addition to the existing joint-line service.** But the Com- 
mission pointed out that Gateway was operating in interstate com- 
merce between these points and any intrastate freight that offered 
itself would be so much extra revenue for it. This fact, together with 
the difference in the quality of the joint-line service offered, may 
distinguish the two cases. 

In Moland Brothers Trucking Co.,"* joint-line service between 
Milwaukee and Rice Lake, which at best offered second morning 
delivery and at worst three to eight days delivery, was held to be 
inadequate and a competing single-line service was authorized. 
Moland was previously authorized to operate in interstate com- 
merce between Milwaukee and Rice Lake and conditionally author- 
ized to operate in intrastate commerce over parts of this route. These 
considerations facilitated the grant. 

When the existing joint-line service is reasonably adequate, but 
the authorization of a new single-line service will not unduly inter- 
fere with the joint-line carriers, the Commission is faced with the 
basic legal and policy question discussed in connection with the Yule 
case. Shall it deny the certificate because there is no “reasonable 
need’”’ for the single-line service, even though the joint-line carriers 
will not be unduly interfered with by a grant? Or shall it grant the 
certificate because the joint-line carriers will not be unduly inter- 
fered with, even though the joint-line service is reasonably adequate? 
The Commission has oscillated between the conflicting alternatives. 

In Clintonville Transfer Line Inc.,?"" it authorized single-line service 
even though the existing joint-line service was reasonably adequate, 
on the ground that the latter would not be unduly interfered with 
because the single-line service proposed to develop new traffic and 
divert existing traffic from private and contract carriers. This view 
was affirmed in Pope Brothers Red Top Cab Co., #8 in which the Com- 
mission granted an application to use short-line mileage for operat- 





6 In G. W. Knight, 17 PSCW 751 (1937), the Commission authorized Gate- 
way’s pick-up and delivery agent in Chippewa Falls to haul Gateway’s freight 
on Gateway’s bills of lading between Chippewa Falls and Eau Claire, provided 
that the ~y = was to be further carried from Eau Claire by Gateway. The 
Commission found that the tonnage between Chippewa Falls and Eau Claire 
was not large enough to warrant operation of Gateway’s line-haul trucks between 
Eau Claire and Chippewa Falls and that the proposed operation would expedite 
delivery and save eboney money. 


16 27 PSCW 18 (1942). 

1718 PSCW 11 (1938), authorizing extension of the Company’s single-line 
route from Oshkosh to Fond du Lac over Highway 41 and from Fond du Lac to 
Milwaukee over Highway 55. Until then, the applicant and Northern Trans- 
portation Co., connecting at Oshkosh, had operated joint-line service over this 
route. 

318 22 PSCW 483 (1940), reversing 21 PSCW 762 (1939). 
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ing convenience and rate-making purposes only, which enabled the 
applicant to compete, rate-wise, with the joint-line carriers operating 
between the points in question (Milwaukee to Antigo, Green Bay to 
Antigo). The joint-line operation antedated Pope’s authority to serve 
between these points; it was operated over the shorter routes and at 
single-line rates. In explaining its grant, the Commission said: 

The joint-line carriers have been in the business a sufficient 
time to develop their clientele and with the excellent service 
which they claim to be rendering they should be able to retain 
their present business and enlarge the same even though there is 
competition by the applicant. The granting of this application 
will, in addition to establishing competitive service to Antigo, 
improve the service and provide a more reasonable rate structure 
for a number of communities now served by the applicant over 
its indirect routes.”!® 
However, in Van Den Bosch,?*° the Commission turned the other 

way. Green Bay and Sheboygan are about 65 miles apart by the 
most direct highway and 62 miles apart by railroad. Manitowoc lies 
midway between the two cities on Highway 141. Van Den Bosch 
operated between Green Bay and Sheboygan, but was restricted from 
rendering local intrastate service wholly between Green Bay and 

Sheboygan, or between Chilton and Kiel or between Plymouth and 

Sheboygan. He applied to have these restrictions removed. Northern 

Transportation Co. operated from Green Bay to Manitowoc over 

Highway 141 and from Green Bay to Milwaukee over Highway 41. 

Motor Transport Co. operated from Milwaukee north through She- 

boygan to Manitowoc over Highway 141. These two carriers pro- 

vided joint-line service between Green Bay and Sheboygan, ex- 
changing freight at a terminal in Manitowoc. At the hearing on Van 

Den Bosch’s application, these carriers indicated their willingness to 

exchange freight destined wholly between Green Bay and Sheboygan 

at Milwaukee, instead of Manitowoc, so as to be able to furnish early 
morning delivery in both Sheboygan and Green Bay. The application 
was denied on the ground that it would divert traffic from Northern 
and Motor Transport. Commissioner Nixon dissented, pointing to 
the transfers and delays involved in the joint-line service. He ob- 
jected to the proposal of the joint-line carriers to exchange freight at 

Milwaukee because it involved the carriage of freight destined wholly 

between Green Bay and Sheboygan via a circuitous route of 175 

miles over heavily travelled highways, when applicant’s proposed 

route between these points was only 65 miles. He emphasized that 


219 Pope Brothers Red Top Cab Co., 22 PSCW 483, 488 (1940). 
220 23 PSCW 492 (1941). 
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the diversion of traffic from Northern and Motor Transport would 
not be serious, because Northern handled 203 tons of freight a day, 
and Motor Transport 309 tons. Only 24% tons a day at the most, he 
estimated, would be diverted to Van Den Bosch, if his application 
were granted. Commissioner Nixon concluded that “our records dis- 
close that there is at least one motor carrier rendering single-line 
service between almost, if not, all of the cities in the state of com- 
parable size and relative location’’*” and that “. . . competition should 
not stand in the way of authorizing service needed by the public.’’2” 

As it turned out, Northern and Motor Transport’s exchange at 
Milwaukee did not prove satisfactory. Shippers complained about 
the excess handling of their freight. On rehearing, the Commission 
granted Van Den Bosch’s application.?” 

Nevertheless, in its treatment of this case, the Commission seemed 
to depart from its previous position and hold that there was no 
“reasonable need”’ for single-line service, if the existing joint-line 
service could be made reasonably adequate, even though the joint- 
line carriers would not be unduly interfered with by the grant. 

Some months later the Commission returned to its earlier position. 
In Northern Transportation Co.,?*4 the Commission authorized shorter- 
line routes over the objection of existing joint-line carriers, saying: 


The fact that the applicant will be enabled to compete more 
effectively with existing carriers through the inclusion of these 
highways in this certificate is no valid ground for denying the 
application. This is a result which while having a direct and per- 
haps material effect upon the competing carriers does not affect 
the public directly. No result adverse to the public interest would 
be experienced unless it should happen that the necessary serv- 
ices of one competing carrier or the other would by reason of the 
new competitive circumstances and conditions be disabled from 
furnishing some necessary public service. There is no showing in 
this record of any likelihood of such result. 


In the later Gateway City Transfer Co. cases, which involved com- 
petition among single-line carriers as well as between single-line and 
joint-line carriers, the Commission changed its mind once again and 
readopted the views expressed in the Van Den Bosch case. In 19407 


231 23 PSCW 492, 502 (1941). “. . . mere absence of existing single-line common 
motor carrier service does not constitute a showing of public convenience and 
necessity.” Moland Brothers Trucking Co., 27 PSCW 18, 20 (1942). 

2 Van Den Bosch, 23 PSCW 492, 503 (1941). 

3 Van Den Bosch, 24 PSCW 349 (1941). 
usaniy” 182 (1941). Accord: Motor Express, 24 PSCW 465, 25 PSCW 

36 Northern Transportation Co., 25 PSCW 182, 185-186 (1941). 

2% Gateway City Transfer Co., 23 PSCW 197 (1940). 
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the Commission approved an assignment to Gateway of the cer- 
tificate held by Janesville-Rowald Motor Transport Inc., which 
operated in southern Wisconsin, serving points as far north as 
Madison and Fort Atkinson, as far west as Cuba City and as far east 
as Lake Geneva, and authorized Gateway to combine the certificates 
into a single through-route. The Commission pointed out that 
Motor Transport would be protected against Gateway’s competition 
with its operations between Janesville and points on the Janesville- 
Rowald route east thereof on the one hand and, on the other, Water- 
town and points east thereof, including Milwaukee, Racine, Kenosha, 
Sheboygan and Manitowoc, by the circuity of Gateway’s new single- 
line route compared with Motor Transport’s more direct route. 

When Gateway subsequently applied for new routes eliminating 
the circuity, the Commission denied its application.22”7 Gateway then 
proposed that its use of the more direct routes be restricted, so that 
it could not establish service at any point which it was not already 
authorized to serve, or haul freight between points served by some 
other single-line carrier. The application was granted, but only to 
the extent that the Commission thought existing carriers would not 
be affected.22® The more direct route between Milwaukee and East 

Troy was denied,”® because it would compete with the joint-line 
service maintained by Gateway with Motor Transport Co. and 
Yellow Truck Lines. Motor Transport maintained that traffic south- 
west from Milwaukee was not heavy and that it could not afford to 
lose any. Gateway answered that in July, 1942, Motor Transport 
grossed $124.25, and Gateway $92.31, from joint-line traffic handled 
by them via Janesville and that this was an insignificant amount for 
Motor Transport to lose. But the Commission replied that by the 
same token this was an insignificant amount for Gateway to gain. 

In expounding its conception of the statutory objectives, the Com- 
mission insisted: 

. it was the legislative intent that the Commission should 
protect existing carriers from needless competition when they 
furnish the public adequate service so that adequate and reliable 
facilities shall be maintained for and be available to the public at 
all times. Existing service to the public should not be endangered 
by the authorizing of unnecessary competition at the instigation 
of competing carriers and in the absence of any public demand 
for additional service.”*° 


227 Gateway City Transfer Co., 25 PSCW 278 (1942). 
228 Gateway City Transfer Co., 27 PSCW 40 (1942), 27 PSCW 203, 210 (1943). 
229 Gateway’s intrastate route between Milwaukee and East Troy was 202 
miles; its direct, interstate route between these points was 32 miles. 
330 27 PSCW 40, 45 (1942). 
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According to the Commission, Gateway showed no such public de- 
mand. This barred a grant even though on the facts it is difficult to 
see how Motor Transport’s loss of the joint-line traffic would have 
endangered its service to the public. 

Commissioner Whitney dissented. To him, the economies Gateway 
would effect by using the more direct route constituted a sufficient 
showing of public convenience and necessity. He disagreed with the 
Commission’s basic view of the Act. In his opinion, 

Regulation of motor transportation is regulation of competi- 
tion, and not regulation of monopoly as in the case of public 
utilities. The Legislature recognized that fact in the enactment 
of Chapter 194. While it sought to protect existing means of 
transportation to the end that adequate service at reasonable 
rates should be afforded, it likewise directed us to correct the 
faults of unregulated competition and prevent uneconomic ex- 
pansion . . . [the purpose of the statute] is to secure to the shippers 
and to the public of Wisconsin adequate transportation service 
at reasonable rates, rather than to afford and protect exclusive 
authorities to motor carriers as a matter of continuing monopo- 
listic privilege.** 

After the war, Gateway again applied for extensive additional 
authority to enable it to offer single-line competition with existing 
single-line service between La Crosse and Milwaukee, Milwaukee 
and Kenosha, and between Milwaukee, Racine and Kenosha on the 
one hand, and, on the other, such points as Beloit, Janesville and 
Fort Atkinson. The three single-line carriers affected were Motor 
Transport Co. of Milwaukee, Carl Timm of Janesville and Earl 
Schultz of La Crosse. In addition, Gateway sought to establish single- 
line service, or eliminate circuitous routes, so as to compete with 
existing joint-line service. Again, the Commission denied the appli- 
cation, after a full-scale reconsideration of its attitude toward motor 
carrier competition.?** 

Answering Gateway’s argument that the Act set up a presumption 
in favor of competition, the Commission said that “the contrary is 
the fact,”** pointing to Sections 194.23(1) and 194.18(5). 

The burden is upon applicant under Section 194.23 to prove 
that additional transportation facilities are needed by the public. 
Once applicant has met this burden, it is for existing public car- 
riers in the affected territory to prove that the grant of the 
application in whole or in part will interfere unduly with their 
proper rendition of adequate service. 





231 27 PSCW 40, 49 (1942). 
232 31 PSCW 801 (1947). 
233 Td. at 808. 

24 [bid. 
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It concluded that Gateway had not shown that the public needed 
additional facilities, and that the existing carriers had shown they 
would be unduly interfered with by the grant. 

There is little doubt that this Gateway case is incompatible with 
the “regulated competition” philosophy expressed in the Badger 
Coaches case. For, although the Commission found that the existing 
carriers would be unduly interfered with, if it granted Gateway’s 
application, it stressed as most important its opinion that no public 
need for additional single-line facilities had been shown. Under 
these circumstances, according to the Commission, it did not have 
to consider the effect of a grant upon existing transportation facilities. 

Again, Commissioner Whitney disagreed with the majority’s 
concept of “public need’’ in these cases: 


The purpose of the Legislature . . . was to provide regulation 
for transportation business that was then competitive and which 
the Legislature intended should remain competitive. If that is 
true, it cannot be maintained that additional competition is 
presumptively bad, or is required by the statute to be prevented, 
as such. When additional competition is proposed . . . , the one 
who proposes it must show that such additional competition will 
result in substantially better service to the public—and a show- 
ing of this better public service is sufficient to justify and require 
the grant of the privilege to furnish such competition. That 
showing is neither met or refuted by proof that an existing car- 
rier will possibly sustain some loss by reason of the proposed 
competition. 

I believe the statute was designed to prevent ruinous competi- 
tion, yet to allow healthy competition. Competition is healthy if 
it results, in the long run, in better service to the public—even 
though it be true that, because that competition is permitted, 
some carriers will not make as much money as they would if 
they were permitted to enjoy an exclusive monopoly of service. 

There is abundant proof in this case that the proposed service 
by Gateway would move to the public benefit—largely through 
eventual better competitive service by the carriers involved. 


Both the circuit court of Dane County** and the Wisconsin Su- 
preme Court *? affirmed the Commission’s order. Circuit Court Judge 
Reis, once the Commission’s general counsel, went further than the 
Commission, saying not only that there was a presumption against 
competition but that: 





235 31 PSCW 801, 815 (1947). 
ey Gateway City Transfer Co. v. P.S.C.W., Cir. Ct. Dane County, March 
, 1948. 


(194 oe City Transfer Co. v. P.S.C.W., 253 Wis. 397, 34 N.W.2d 238 
948). 
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If there is any tendency to monoply in the motor vehicle 
freight field in Wisconsin today, then blame it on the 1933 Legis- 
lature which passed the “Motor Vehicle Transportation Act’’ 
and blame all Wisconsin legislatures since then for failing to re- 
peal that act. This is a regulatory measure which, for practical 
purposes, puts common carriers of freight by motor in a class 
with public utilities .... 


The Supreme Court was more guarded. Replying to Gateway’s 
argument that the Commission erred in holding that the Act created 
a presumption against competition, Chief Justice Rosenberry said: 


We can discover nothing in [the Commission’s] discussion 
bearing upon the question of presumption in favor of either mo- 
nopoly or competition. It relates to the procedure, which the 
Commission correctly stated. The Commission said in effect, in 
response to the argument of counsel, that the statute does not set 
up a presumption in favor of competition. An allegation that the 
statute does not set up a presumption in favor of competition, 
is not an assertion that the Commission favored monopoly or 
indulged in a presumption in favor of it.?** 


But the Commission did say in reply to the argument that the 
Act created a presumption in favor of competition, that “The con- 
trary is the fact.’’ And while the Commission argued that there was 
no monopoly of transportation service between any two points in 
Wisconsin, it was careful to state its reasons for preferring that only 
one single-line common motor carrier operate between any two 


points. 

It is clear, too, that the general philosophy expressed by the 
Joint Examiners in the Wheeler Transportation Co.*° cases is not in 
accord with these Gateway cases, as the disposition which the Com- 
mission made of their recommendations indicates.” In Steffke Freight 


238 Gateway City Transfer Co. v. P.S.C.W., 253 Wis. 397, 403, 34 N.W.2d 
238, 241 (1948). 

239 CC 119, CC 171, CC 326, CC 464, CC 478, PSCW, April 21, 1947. 

#0 The Commission approved the recommendations of the Joint Examiners in 
Wheeler Transportation Co., CC 119, PSCW, June 10, 1947, July 1, 1947, and 
Albrent Freight and Storage Co., CC 590, PSCW, Aug. 29, 1947. These cases 
involved no controversial issues. For example, Wheeler, who had been serv- 
ing between Madison and Stevens Point, was granted additional authority 
to serve single-line between Madison and Wausau, and between Stevens Point 
and Wausau. Delays were occurring at Stevens Point in the interchange of ship- 
ments between Wausau and Madison with other carriers; the distance between 
Stevens Point and Wausau was comparatively short, as compared with the 
distance between Wausau and Madison, and the carriers connecting with Wheeler 
were, in effect, rendering a pick-up and delivery service for Wheeler in and out 
of Wausau from Wheeler’s terminal at Stevens Point. The Commission observed 
that the connecting carriers would P mney be satisfied to give up this none 
too profitable operation. See also Albrent Freight and Storage Co., CC 590, 
June 29, 1950, Aug. 2, 1950. 
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Co.%! the Commission refused to accept the recommendation to 
authorize single-line service connecting points in the Fox River 
Valley north of Oshkosh to Green Bay with points on Steffke’s 
system west of Oshkosh, because in its opinion no showing of public 
need had been made. Commissioner Whitney dissented and pointed 
out, as he did in the Gateway cases, that Steffke was authorized to 
deliver interstate freight from Chicago, as well as intrastate freight 
from Milwaukee, over the proposed routes to the same cities in the 
west of Oshkosh area that it was asking permission to reach from Fox 
River Valley points. According to him, jobbers in Fox River Valley 
points were therefore being discriminated against in favor of out-of- 
state and Milwaukee shippers to points in the west of Oshkosh area. 
He also emphasized that the Fox River Valley and west of Oshkosh 
points in question were only 35 to 40 miles apart, yet had two to 
five day joint-line service, whereas Steffke made deliveries to this 
area from Chicago overnight. 

In West Shore Transport Co.*** the Commission refused to accept 
the recommendation to authorize single-line service between Mil- 
waukee and Sheboygan Falls, because Anchor Transfer and Storage 
Co. and Motor Transport Co. offered joint-line, first-day-delivery 
service between these points, and because joint-line service was also 
available via Motor Transport Co. and Gross Common Carrier Inc., 
and via Motor Transport Co. and West Shore Express Inc. There 
was no evidence that any of the carriers participating in the joint- 
line service would be forced to curtail any other service they were 
rendering to the public, if they lost this joint-line traffic. Commis- 
sioner Whitney dissented. 


c. Concentration of common carrier service 


It cannot be maintained as a general proposition that the Com- 
mission’s policy of discouraging competition with existing common 
motor carriers works to the advantage of the large truck operator. 
Judge Reis pointed out in the Gateway case that if Gateway, the 
largest trucking company in Wisconsin, had been granted its re- 
quest, in furtherance of a policy to promote competition, its smaller 
competitors might, in time, have been driven out of business. But 
neither can it be maintained as a general proposition that the Com- 
mission’s policy of discouraging competition works to the advantage 
of the small truck operator. The latter proposition is often argued 
by joint-line operators. 

“1 CC 589, PSCW, Aug. 30, 1947, Nov. 26, 1947, Feb. 19, 1948. See also CC 


589, Sept. 29, 1950, Oct. 4, 1950, Nov. 9, 1950. 
"2 CC 464, PSCW, June 20, 1947; CC 606, PSCW, Dec. 16, 1947. 
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It is true that sometimes the carrier seeking to establish extensive 
single-line routes is a big operator, while those engaged in the joint- 
line operation are small carriers whose success often depends upon 
the revenues from joint-line traffic. But the Commission has never 
compared the size of the joint-line operators with that of the prospec- 
tive single-line operator to determine whether to authorize competing 
single-line service. It has no policy against “bigness’’ as such. For 
example, in an early Gateway case, Wheeler sought to extend its line 
between Eau Claire and Menasha to Milwaukee. Schultz, who oper- 
ated between Milwaukee and La Crosse, sought to take an assign- 
ment of Hagen’s business between La Crosse and Eau Claire. But 
because Gateway’s application was filed prior to the applications of 
these carriers, Gateway was preferred.** It would seem that if the 
Commission’s policy was to protect smaller-scale operators, it would 
have ignored the priority based upon the sequence in which the ap- 
plications were filed. Often, however, the joint-line operators are 
large, while the prospective single-line operator is relatively small.2“ 
And even if the joint-line carriers are, generally, relatively smaller, 
a refusal to authorize a competing single-line service may simply 
provide the impetus to consolidation which will just as effectively 
spell the end of the small operator. 

The Commission’s policy favors existing carriers, large or small, 
against newcomers, large or small. Nevertheless, the resulf of Com- 
mission policy has been to concentrate common carrier trucking 
business in Wisconsin in the hands of a few large companies. 

In 1949, 94 common motor carriers engaged in intrastate operations 
in Wisconsin. Of these, 7 were railroads rendering substituted service 
at railroad rates. Their revenues from motor carrier operations were 
reported as part of their railroad revenues. Of the remaining 87, 25 
were Class A carriers, whose total revenues from intrastate and inter- 
state operations amounted to $100,000 or more in 1949; 25 were 
Class B carriers, whose total revenues amounted to more than 
$15,000 but less than $100,000 in 1949; and 37 were Class C carriers, 
whose total revenues amounted to less than $15,000 in 1949. To- 
gether, the 37 Class C carriers earned a total of $86,000 from intra- 
state operations in 1949, the 25 Class B carriers earned a total of 
$567,887, and the 25 Class A carriers, a total of $5,855,107. Thus the 
Class A carriers earned 90% of the total intrastate revenues in 1949, 
the Class B carriers 8.7% and the Class C carriers 1.3%. 

*43 Gateway City Transfer Co., 12 PSCW 442 (1936); Wheeler Transportation 
Co., 12 PSCW 447 (1936); Roy J. Hagen, 11 PSCW 505 (1936). 


*4 Van Den Bosch, 23 PSCW 492 (1941); West Shore Transport Co., CC 464, 
PSCW, June 20, 1947; CC 606, PSCW, Dec. 16, 1947. 
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Two Class A carriers alone—Motor Transport Co. and Northern 
Transportation Co.—earned approximately 50% of the total intra- 
state revenues. Eleven of the Class A carriers, all with intrastate 
revenues exceeding $100,000, earned 82% of the total.2 

Whether or not the Yule case portends a departure from the views 
expressed in the Gateway cases, it is clear that the actual pattern of 
common carrier operations which has been created bears no re- 
semblance to the condition of “regulated competition” envisaged by 
Commissioner Whitney. Any attempt to change this pattern will 
meet with great practical obstacles. 


3. Public Contract Carrier versus Common Carrier 
a. Legislative differentiation of public from private contract carriers 


Much confusion resulted in the past because the legislature did 
not appreciate that the legal basis of its authority to regulate the 
public contract carrier differed from the basis of its authority to 
regulate the private contract carrier and so used the same language 
to cover both. 

Section 194.34(1) of the 1933 Act empowered the Commission to 
grant or deny contract carrier licenses “if the public interest may 
require, upon a finding of public convenience and necessity’ after 
taking into consideration existing transportation facilities, “including 
common motor carriers and steam and electric railway transporta- 
tion.’”” This seemed to require a finding of public convenience and 
necessity even before a private contract carrier license could be 
issued. Section 194.34(4) reinforced this conclusion by requiring 
every licensee to apply for a new license to cover additional contracts, 
not specified in his existing licenses. This provision had most mean- 
ing for the private contract carrier. Yet the Commission was required 
to make a finding of “public convenience and necessity with respect 
to such additional contracts.’’ And even though Section 194.34(1) 
did not include contract carriers among the existing transportation 
facilities to be considered, Section 194.34(4) required the Commis- 
sion, before granting licenses covering additional contracts, to con- 
sider existing transportation facilities “including steam and electric 
railway transportation and common motor carriers and contract 





6 These figures are based upon Common Carrier Rates and Charges, MC 
1329, PSCW, May 12, 1950, and the annual reports filed by the carriers. Of 
the 25 class A carriers, 2 had gross revenues of $1,000,000 or more from intra- 
state operations in 1949; 1 had revenues of $500,000 or more but less than $1,000,- 
000; 3 had revenues of $250,000 or more but less than $500,000; 5 had revenues 
of $100,000 or more but less than $250,000; 4 had revenues of $50,000 or more 
but less than $100,000; 5 had revenues of $15,000 or more but less than $50,000; 
and 5 had revenues of less than $15,000. 
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motor carrier facilities at the time of the making of such application.”’ 
[Emphasis supplied]. The inclusion of the contract carrier in Section 
194.34(4) would seem to indicate that its omission from Section 
194.34(1) was inadvertent. 

Wis. Laws 1935, c. 546, amended Section 194.34(1) to authorize 
the Commission to issue a license “upon a finding of public con- 
venience and necessity, or consistency with the public interest and 
the purposes of this chapter as herein provided.’’ It made clear that 
the former finding was intended for the public contract carrier and 
the latter for the private contract carrier. But Section 194.34(1) 
continued to omit contract carrier facilities from the existing trans- 
portation facilities to be considered, while Section 194.34(4) continued 
to include them. 

Section 194.34 was amended by Wis. Laws 1937, c. 288. This 
time, the Commission was authorized “as the public interest may 
require, upon a finding of convenience and necessity,” to grant or 
deny licenses. The distinction made by the 1935 amendment was 
again obliterated. The 1937 law, however, amended Section 194.34(4) 
to provide that applications for additional authority were to be 
treated as applications for amendments to the license and passed 
upon as were applications for licenses. This had the effect of omitting 
contract carriers from among the existing transportation facilities 
required to be considered for all the purposes of Section 194.34. 

Wis. Laws 1945, c. 290, empowered the Commission “As the 
public interest may require, upon a finding of public convenience and 
necessity as to service to be performed for the public generally or 
any (well defined) class thereof, and of convenience and necessity as 
to other contract motor carrier services, to grant or deny the license.”’ 
Before granting a license, the Commission was required to take into 
consideration ‘existing public transportation facilities . . ., including 
contract motor carriers, common motor carriers and steam and 
electric railways.’”’ [Emphasis supplied]. These provisions are in effect 
today. 


b. The function of the public contract carrier 


The public contract carrier, by definition, is a specialized hauler, 
serving the general public, but not between fixed termini or over a 
regular route. By definition, therefore, a great deal of the work he 
does cannot be performed by a statutory common carrier. But an 
area of service remains which can be performed by either common or 
public contract carrier. In these cases, the Commission must take 
into consideration the effect of a proposed public contract carrier 
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January] 
service upon existing common carriers, just as it must take into con- 
sideration the effect of a proposed common carrier service upon 
existing public contract carriers. 


(1) The hauling of farm products and supplies 


Although Wis. Laws 1935, c. 546, provided that the Commission 
was to grant public contract carrier licenses generally only upon a 
finding of public convenience and necessity, it authorized the Com- 
mission to grant such licenses for the hauling of farm products and 
supplies to and from farms within a radius of 35 miles of the residence 
or principal place of business of the carrier or entirely within any 
municipality contiguous thereto, upon a finding that the grant was 
consistent with the public interest. Although this law was invali- 
dated, the Commission, holding that the enactment of this excep- 
tion, “indicated a public policy of dealing more liberally with the 
granting of authority to haul farm products... .” issued a general 
order amending all existing public contract carrier licenses for the 
hauling of farm products and supplies, other than milk or cream, to 
authorize such hauling from the farm-origin territory to any point 
within a radius of 35 miles of the carrier’s residence or principal 
place of business.”*”7 Prior to the 1935 law, these licenses specified the 
particular points to which the farm products might be hauled and 
from which farm supplies might be brought back. 

The Commission explained its action as follows: 


For the most part, farm products and farm supplies must 
move, in some degree at least, by either contract or private motor 
truck, because farms are not served directly, except in a very few 
instances, by either railroad or common motor carrier. The 
trucker directly serving the farmer in this manner should be per- 
mitted to render as complete a service as is consistent with the 
promotion of a sound transportation system and an effective 
coordination of the various branches thereof. These truckers 
generally should be enabled to haul farm products and farm 
supplies between the farm and all local markets and distribution 
points. Such service gives the farmer the advantage of a closer 
contact with his customer and with the person who sells him 
goods through the single agency of the truck operator. It also 
enables him to reach easily the most advantageous rail shipping 
points lying within a reasonable distance and to reach, in almost, 
if not all instances, the facilities of a common motor carrier. A 
radius of 35 miles from the residence or principal place of business 


“6 State v. Dammann, 220 Wis. 143, 264 N.W. 722 (1936). 

*47 Farm Products—IJn re Transportation, 12 PSCW 576 (1936). Such licensees 
were also authorized to haul horses and cattle to be used for dairy or breeding 
pom, and farm products and supplies bought or sold at farm auction sales, 
tween the farm-origin territory and any point in the state. 

















84 WISCONSIN LAW REVIEW (Vol. 1951 


of the carrier, as a measure of destination territory, if applied to 

all existing farm haulers would provide every farm in the state, 

practically without exception, with service to the extent just 
outlined by authorized carriers and with its attendant advan- 

tages... .28 . 

Milk and cream were not included in the order because they are 
usually transported over established and regular routes to specific 
markets, and the Commission was of the opinion that each additional 
request to haul milk or cream should be considered on its merits. 
Public contract: carriers, however, do this hauling too. 

Today, Section 194.01 defines any hauler of livestock, fluid milk 
or other farm products or farm supplies to or from farms, even 
between fixed termini or over a regular route, as a contract carrier. 


(2) Local drayage 

The local drayman, who holds himself out to the public to haul 
property for hire anywhere within a municipality is, of course, by 
definition, a public contract carrier. Often, he also performs pick-up 
and delivery service for other common carriers, by rail and motor.*4® 
But once he tries to step outside the bounds of the municipality, 
problems arise. Thus, a group of seventeen local draymen in Milwau- 
kee were granted additional authority under their licenses to haul 
property anywhere within the metropolitan area of Milwaukee, 
which was defined as including the county of Milwaukee, the towns of 
New Berlin, Brookfield and Menomonee, in Waukesha County and 
the town of Mequon in Ozaukee County.” The application created 
difficulty because some of the incorporated municipalities in this 
area—South Milwaukee, Cudahy, Thiensvilie, and Menomonee Falls 
—are not contiguous to the city of Milwaukee,”*! and common carriers 
served between the city of Milwaukee and these communities. The 
Commission recalled that it had once ruled that the transportation of 
property generally between Milwaukee, South Milwaukee and 
Cudahy was a common carrier operation, because it took place over 

48 Farm Products—IJn re Transportation, 12 PSCW 576, 579 (1936). 

*® Contract Motor Carriers—Lawfulness of Service, 6 PSCW 306 (1934). 
“From 20 to 25% of the average drayman’s business consists of operations 
under employment by common motor carriers.” Jd. at 309; Math Ullmer, 12 
PSCW 401 (1936); Wheeler Transfer & Storage Co., 12 PSCW 568 (1936); W. 
A. Steffke, 26 PSCW 241 (1942). A private contract carrier, on the other hand, 
is not permitted to haul for another private contract carrier, but is required to 
have contractual relations yy the — Leo F. Cary, 12 PSCW 


433 (1936); G. Lester Johnson, 17 PSCW 18 (1937). 
%6¢ Struck Cartage Co., 19 PSCW 274 (1938). 





%1 Section 194.34(4) of the 1933 Act authorized a local drayman to serve 
contiguous municipalities without seeking special permission from the Commis- 
sion. Although this provision was deleted by Wis. Laws 1937, c. 288, the Com- 
mission has continued to grant such authorization in the licenses it issues. 
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a regular route or between fixed termini.4? But now it was of the 
opinion that ‘while it is true that the operation is between termini, 
such termini are not fixed in connection with the proposed operation 
within the meaning of the statute. It is not the type of operation 
which the legislature intended to bring under regulation as common 
carriage.”’ The fact, however, that this operation was classified as 
contract carriage under the statute did not mean that the Commission 
could or did disregard the existing common carriers performing 
similar service. In this case, the Commission concluded that the 
public need for the proposed service outweighed the interests of the 
existing common carriers. In 1949, the Commission granted such 
authority to thirteen additional Milwaukee carters.” 

Similarly, Western Union was granted a license to perform a 
parcel pick-up and delivery service in Madison and Milwaukee and 
between Milwaukee and points in the general metropolitan area of 
Milwaukee, including non-contiguous municipalities.“4 The Com- 
mission emphasized that the service proposed was not suitable for 
common carriers because it was “‘an errand service of an emergency 
nature” and “would probably not result in anything approaching 
a regular operation between these municipalities over a regular 
route.”” However, an application to inaugurate a delivery service for 
parcels and packages in single shipments not exceeding 200 pounds 
from Appleton to points within 25 miles thereof was denied, because 
several common carriers were furnishing adequate service from 
Appleton to the important cities and villages located within the 25 
mile radius.7 


(3) Moving of household goods and office furniture and equipment 


From 1933 to this date, Section 194.34(4) has authorized any 
licensed contract carrier to perform “isolated or emergency instances 
of transportation” without special authorization from the Commis- 
sion.” Because the moving of household goods and office furniture 


22 J. W. Krohn & Son, LT 66, PSCW, Jan. 8, 1934. 

23 John Robl, LC 158, PSCW, July 25, 1949. 

%4 Western Union Telegraph Co., 16 PSCW 359 (1937). 

25 R. J. Monaghan, 16 PSCW 368 (1937). 

#56 See ISOLATED OR EMERGENCY TRANSPORTATION DEFINED, P.S.C.W., Wis. 
Rep Book, Apm. Ru.es & Orpers, 314-315 (1948). In essence, the Commission 
defines an isolated instance of transportation as one “which is not performed 
in the ordinary course of business of the shipper, the receiver or the carrier,” 
an emergency instance as one which “must move in order to meet the actual 
requirements of the shipper or the receiver, or which is necessary in the public 
interest, and which cannot be performed by a carrier having authority, service, 
and facilities therefor adequate to meet the necessities of the occasion.” For 
illustrative cases, see E. F. Gilmaster & Sons, 12 PSCW 308 (1936); A. E. Buck 
& Son, 12 PSCW 420 (1936); E. G. Duranso, 14 PSCW 364 (1936); Schneider 
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and equipment is not performed in the ordinary course of business 
of the shipper, the Commission held it could be performed as an 
isolated instance of transportation by any contract carrier who did 
not render this service in the ordinary course of his business. How- 
ever, the Commission was shortly forced to point out that its holding 
was being abused and many contract carriers who were not specifi- 
cally licensed to move household goods or office furniture and equip- 
ment were holding themselves out to the public as ready to do so. 
The Commission took the position that such holding out—usually 
through the medium of advertisements—indicated that the hauling 
was being performed in the ordinary course of business and would 
have to be specifically authorized in the carrier’s license to be per- 
formed lawfully.” 

Carriers engaged in the business of moving household goods and 
office furniture and equipment are, of course, by definition, public 
contract carriers. 


(4) Dump truck operations 
Dump truck hauling of sand, gravel, cement, etc. is a major 
function of the public contract carrier. 


(5) Special services 

In Chair City Motor Express Co.,* the applicant was granted a 
license to haul new and used uncrated household furniture and fur- 
nishings between various municipalities over various routes, as a 
public contract carrier. It specialized in this work, which it had 
previously been authorized to do as a private contract carrier.” It 
owned special equipment and proposed to charge higher rates than 
the current common carrier rates. The Commission agreed that its 
service offered advantages which the common carrier could not 
duplicate—the elimination of crating and consequent lessening of 
damage due to crating and uncrating, the prompt movement on 
short notice of these goods to destination, and the return of furniture 
for repair or exchange. 


4. Competition among Public Contract Carriers 


The various changes in statutory language, explained above, con- 
trolled the question whether the Commission had to consider existing 


Transport & Storage Inc., 28 PSCW 115 (1944); Port Washington Truck Line 
Inc., LC 21512, PSCW, Aug. 22, 1947. 

%7 Household Goods, etc.—Transportation by Motor Carriers, 9 PSCW 224 
(1935). This order also required movers in localities with a po ulation of 2000 
or more to carry cargo insurance, and all movers to issue bills of lading or other 
written memoranda covering each shipment. 

%8 15 PSCW 241 (1937). 

29 12 PSCW 405 (1936). 
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public contract carrier facilities before granting additional public 
contract carrier authority, when consideration of existing common 
carrier facilities did not bar the grant. Until United Parcel Service 
of Milwaukee v. P.S.C.W 2 was decided, the Commission considered 
existing public contract carrier facilities, regardless of the particular 
statutory language in effect. For example, the Commission refused to 
authorize an applicant to haul livestock from various points in Jack- 
son County to Black River Falls and other railroad shipping stations 
in Jackson County, because he did not show that the existing public 
contract carrier facilities were inadequate.” The Commission also 
refused to grant an application to engage in general local cartage in 
De Pere and Allouez, because there was another local drayman in 
these towns and the volume of traffic was insufficient to support two 
carters. 

The Commission continued to adhere to this position even after 
the 1937 law required a finding of ‘“‘convenience and necessity” 
instead of public convenience and necessity. Thus, the Commission 
considered existing local drayage facilities in passing upon an appli- 
cation for a license to perform parcel delivery service and light 
hauling (not exceeding one-half ton) in Green Bay.** In justifying 
its position, the Commission said: 

The omission of specific mention of contract motor carriers 
by the legislature appears clearly to have been either inadvertent 
or due to the fact that the legislature considered it unnecessary 
to make specific mention of facilities which were so obviously of 
pertinent and necessary consideration in passing upon contract 
motor carrier applications.* 


It also argued that Section 194.23 required it to consider contract 
carrier facilities in passing upon common carrier applications and an 
absurd situation would be created if it did not have to consider such 
facilities in passing upon contract carrier applications. 

Apparently, however, the Supreme Court of Wisconsin was not 
impressed by this argument. In United Parcel Service of Milwaukee v. 
P.S.C.W., it sustained a challenge to the Commission’s position. 

United Parcel Service had been authorized to render a consolidated 
parcel delivery service for the Boston Store, Ed Schuster and Co., and 


260 240 Wis. 603, 4 N.W.2d 138 (1942). 

1 Perry Lee, 6 PSCW 632 (1934). Accord: H. Walter, 12 PSCW 404 (1936); 
Elmer Burbach, 12 PSCW 505 (1936). 

%2 Math Ullmer, 12 PSCW 401 (1936). Accord: Western Union Telegraph Co., 
16 PSCW 359 (1987). 

263 Merchant’s Delivery Service, 25 PSCW 195 (1941). 

24 Td. at 197. The application was granted because local draymen were not 
soliciting this kind of business. 
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Gimbel Brothers, Inc., between Milwaukee and the premises of the 
retail customers of these stores located within a designated area in the 
southeast corner of Wisconsin, not all of which was contiguous to 
Milwaukee. It subsequently acquired authority by assignment to 
perform a general drayage service in Milwaukee and contiguous 
municipalities. In lieu of all this, it sought authority to haul mer- 
chandise sold by all department stores and retail specialty shops in 
Milwaukee with whom it might be able to contract between Milwau- 
kee and the premises of the retail customers of these stores located 
within the designated area, and to haul merchandise between any 
such store and its warehouse or branch store in Milwaukee. The 
Commission denied this request.?® It held that “while the applicant 
proposes only to serve such specialty stores and department stores 
as are willing to enter into mutual bilateral contracts with it, the 
evidence makes it clear that the applicant seeks to serve any such 
shop or store in the city of Milwaukee which desires to avail itself of 
its services and which will comply with its terms.’’ It was therefore, 
the Commission maintained, a common carrier at common law, even 
though a contract carrier under the statute, and was required to show 
that public convenience and necessity required its proposed opera- 
tions. 

The Supreme Court construed the statutory provisions then in 
effect as foreclosing the possibility of distinguishing between public 
and private contract carriers, though it recognized that the legislature 
could, if it wished, make such a distinction. But, it pointed out, the 
Act required that contract carrier licenses be granted merely upon 
a finding of “convenience and necessity”? and did not require that 
consideration be given to existing contract carrier facilities, public or 
private. “Convenience and necessity’’ required the grant of a license, 
“ff there is a reasonable need apparent for the use of the service and 
if the common carrier is not unduly interfered with nor the public 
highways unduly burdened. . . .”’ It agreed with the Circuit Court 
of Dane County that such a case of convenience and necessity had 
been made out by United Parcel Service. Accordingly, the Com- 
mission issued the license.*7 

Wis. Laws 1945, c. 290, previously cited, was passed to close the 





#66 23 PSCW 110 (1940). Instead of its former general drayage authority, the 
Company accepted authority to haul merchandise sold by department and retail 
specialty stores in Milwaukee to the premises of retail customers located in 
Milwaukee and contiguous municipalities and to haul merchandise between any 
such store and its warehouses and branch stores in Milwaukee. 


266 240 Wis. 603, 613-614; 4 N.W.2d 138, 143 (1942). 
27 United Parcel Service of Milwaukee, 26 PSCW 416 (1942). 
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gap in Commission authority created by the United Parcel Service 
case.268 

Whether additional public contract carrier service should be 

authorized in the face of the existing public contract carrier facilities 
available, raises questions similar to those discussed in connection 
with the authorization of additional common carrier service. Thus, 
for example, the Commission denied a license to haul milk as a public 
contract carrier”*® because, as it later explained, another carrier was 
already authorized to perform the same service in the same area and 
the Commission thought the inadequacy of the existing carrier’s 
service was not such “as to warrant the drastic remedy of granting 

a license to a competing carrier, which would apparently result in 
destroying a considerable part of the existing carrier’s investment in 
the operation.’’?”° Subsequently it granted the competing license 
because evidence was introduced that the existing carrier (1) often 
failed to pick up milk for a number of days, and as a result the milk 
had to be fed to the hogs, or was spoiled or frozen on arrival at the 
creamery and had to be returned to the farmer, with resulting loss; 
(2) spilled milk and failed to compensate the farmer for it; (3) had 
equipment which was in as exceedingly poor condition as his finances, 
and that the creamery to which the milk was hauled lost 20 patrons 
as the result of his activities.27) The Commission concluded that he 
was not entitled to ‘‘another opportunity to make good.” 

In another case, the Commission granted to Steffke additional 
authority to engage in local cartage in Stevens Point and contiguous 
municipalities for line-haul common motor carriers using his terminal 
at Stevens Point, even though there was a local drayman in Stevens 
Point who, the Commission admitted, would be affected adversely 
by the grant.?”? The Commission explained that (1) Steffke offered 
his patrons billing, rate quoting and other clerical services in con- 
nection with the combined terminal-local drayage operation which 
the existing carrier could not offer, (2) the grant would eliminate the 
additional handling necessary to get the freight from Steffke’s termi- 
nal to the terminal of the existing carrier and (3) Steffke had authority 
to pick up and deliver for interstate carriers using his terminal and 
could serve the intrastate carriers using his terminal with his existing 
equipment. 





268 Section 194.36(9) of the Act still fails to mention that the continued efficient 
public service of authorized public contract carriers is a statutory objective. 
9 Leslie Lower, 25 PSCW 568 (1942). 

270 Leslie Lower, 26 PSCW 164, 165 (1942). 
271 Thid, 
22 W. A. Steffke, 26 PSCW 241 (1942). 
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5. Private Contract Carrier versus Common Carrier 


The Supreme Court of the United States in Stephenson v. Binford?™ 
upheld ‘state regulation of the private contract carrier as a constitu- 
tional exercise of the legislative power to regulate the use of the state 
highways. It expressly reserved the question whether such regulation 
could be justified on the ground that, ‘wholly apart from its relation 
to highway conservation, it is necessary in order to prevent impair- 
ment of the public service of authorized common carriers adequately 
serving the same territory, or on the ground that the business of a 
private contract carrier was affected with a public interest.’’?”* Never- 
theless, the Court sustained as highway conservation measures the 
provisions of the Texas statute authorizing the Commission (1) to 
deny a license to a private contract carrier because of the effect a 
grant would have upon existing common carriers, and (2) to fix 
minimum rates for private contract carriers in competition with 
common carriers.?”* These provisions, concluded Justice Sutherland, 
would lessen commercial transportation on the highways and make 
the highways safer and more convenient for the private automobile. 
It seems apparent that Justice Sutherland assumed that limiting 
the number of private contract carriers would lessen the burden on 
the highways by increasing the freight carried by railroads and that 
fixing minimum rates for private contract carriers would further help 
to divert freight to the railroads. 

Many commentators have pointed out the error in these assump- 
tions.?”* There is no basis for assuming that the limitation of the 
number of private contract carriers or the fixing of minimum private 
contract carrier rates will bring about an increase in railroad freight 
business. The business may go to a common motor carrier or else the 
shipper may choose to operate his own vehicles. In either event, the 
highways will be burdened. Furthermore, the clear implication in 
Justice Sutherland’s opinion that the number of private contract 
carriers cannot constitutionally be restricted, except in the interest of 
the common carrier by rail or motor, may result in an uneconomic 
multiplication of private contract carrier facilities, adding to the 
burden on the highways. 

373 287 U.S. 251, 87 A.L.R. 721 (1932). 

274 “Tt is well established law that the highways of the state are public property; 
that their primary and preferred use is for private purposes; and that their use 
for purposes of gain is special and extraordinary, which, generally at least, the 
legislature may prohibit on condition as it sees ft ...”? Id, at 264-265. 

2° The Court did not pass upon the validity of the provision requiring private 
contract carriers to furnish cargo insurance policies and bonds. 


276 See particularly the excellent discussion by Kauper, Federal Regulation of 
Motor Carriers, 33 Micu. L. Rev. 1, 21-39 (1934). 
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It is doubtful whether the narrow view taken in Stephenson v. 
Binford would be followed by the Court today, in the light of Nebbia 
v. New York.?"" The narrower view, of course, suffices to sustain the 
requirement of the Act that the Commission consider existing com- 
mon, and public contract, carrier facilities, by rail and motor, before 
granting a private contract carrier license. 

Before issuing a private contract carrier license when common 
carrier service is available, the Commission requires that “the record 
must show that such [common carrier] service is inadequate to meet 
the needs of the contractor, or that the contractor’s requirements are 
special and of such a nature that these personal needs outweigh the 
public interest in the maintenance of adequate common-carrier 
service.’’?78 In other words, the private contract carrier is relegated to 
the rendering of service which the common carrier (or public contract 
carrier) is unable to supply. 

Apart from any question of statutory interpretation, is there any 
reason for preferring the common carrier? Professor Spurr has 
summarized the reasons for this preference in terms of the advantages 
which common carriers offer to the public and private contract car- 
riers do not:?7° 

(1) The common carrier serves the whole public, including small 
business, while the private contract carrier tends to concentrate on 
the traffic of large shippers. 

(2) The common carrier accepts nearly all types of commodities, 
including less-than-truckload lots of small size which are relatively 
less profitable, while the private contract carrier specializes on uni- 
form, more profitable, truckload traffic.?® 

(3) The common carrier operates on regular schedules, as the 
railroads do, even when their trucks are partly empty, thus enabling 
the small shipper to plan his operations ahead, while the private 
contract carrier can wait for a full load. 

(4) The common carrier maintains terminal facilities, which the 
private contract carrier does not. 

277 291 U.S. 502, 89 A.L.R. 1469 (1934). See Kauper, supra note 276. 

278 G. H. Bremner, 14 PSCW 514, 516 (1936). 

279 Spurr, The Case for the Common Carrier in Trucking, 24 Lanp Economics 
253, 258-259 (1948). Prof. Spurr regards the Wisconsin public contract carrier 
as a common carrier, following the I.C.C. classification. 

280 “‘Just as the common motor carrier is primarily and principally a carrier 
of merchandise traffic in which many relatively small shipments of various 
shippers and consignees are combined in a single truckload since their services 
are Offered to the public generally, . . . the private contract carrier is principally 
and primarily a carrier of shipments with large unit volume. The motor vehicle 
of the contract carrier ordinarily is used necessarily to carry the shipment of but 


one shipper or of but a limited number of shippers at the most.” Contract Motor 
Carriers—Rates and Charges, 23 PSCW 285, 293 (1940). 
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(5) The common carrier is subject to maximum as well as mini- 
mum rate regulation, which produces a stable rate structure on which 
industry may plan, while the private contract carrier is subject only 
to minimum rate regulation. 

(6) The common carrier pays higher fees to the state. 

(7) The common carrier is subject to closer scrutiny and control by 
the regulatory commission.” 

All this does not mean that the private contract carrier has no 
place in the transportation scheme. The problem, again, is to have 
each type of carrier do that for which it is best fitted. 

In examining the function of the public contract carrier, we saw 
that he renders certain specialized services which the common carrier 
is not equipped to perform. Many of these services can, of course, be 
performed by private contract carriers. Often the public contract 
carrier has been a private contract carrier who expanded his opera- 
tions until he was ready to serve the public generally.2** The Com- 
mission has evolved no general rules to determine the province of the 
private contract carrier. In this connection, too, it has proceeded on a 
case-by-case basis. 

Thus, the Commission has issued a private contract carrier license 
to haul rags and waste paper for a named company, because it was 
necessary to employ flat platform trucks for this work instead of the 
box-body type usually furnished by common carriers, and because 
these commodities could most economically be hauled in truckloads 
which common carriers would not accept.?* Beer was permitted to be 
hauled by a private contract carrier who had the insulating equip- 
ment the shipper desired.?* Cookies, crackers and other bakery 
products were authorized to be hauled by private contract carrier 
from Milwaukee to Eau Claire. The shipper explained that it was 
important not to carry these products in vehicles hauling other com- 
modities because they were highly susceptible to contamination by 
odors and were packed in containers from which they were sold by 
retailers. It was important, therefore, that they be delivered in good 
condition. The licensee had agreed to provide a specially built, 
underslung trailer, with side doors and a floor at the exact level of the 





81 For example, to this day the Commission does not require any periodic 
reports from contract carriers. 

22 See, for example, Chair City Motor Express Company, 12 PSCW 405 
(1936), 15 PSCW 241 (1937); United Parcel Service of Milwaukee, 19 PSCW 
339 (1938), 23 PSCW 110 (1940). 

283 Yellow Transfer Co., 13 PSCW 124 (1936). 


2% G. H. Bremner, 14 PSCW 514 (1941). 
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factory platform and with maximum volume capacity, to be devoted 
exclusively to this shipper’s business.?* 

Similarly, private contract carrier authority was granted for the 
hauling of heavy machinery and other heavy and cumbersome 
articles (such as ship parts, bridges, bridge parts) because the licensee 
proposed to supply the special equipment needed and had a crew 
trained to handle this kind of freight.?* More recently the Commis- 
sion held that the hauling of wholesale drugs and other articles 
usually sold by wholesalers to retailers in the drug trade required 
specialized equipment and training, thus calling for private contract 
carrier service.?*7 

It is of course possible for the common carrier to provide the special 
equipment which the shipper needs. But the common carrier is 
generally reluctant to do this, just as he is reluctant to assign a 
vehicle exclusively to any shipper.?** Should the existing common 
carrier be willing to meet these special needs, private contract car- 
rier authority would in all probability not be issued. 

In many cases, it is not the need for specialized equipment that 
calls for the service of a private contract carrier, but the fact that 
the common carrier is unable to provide the speedy and flexible 
service the shipper demands. For example, a private contract carrier 
was licensed to haul beer, because the common motor carrier hauling 
the bulk of the distributor’s beer was unable to provide the rush 
service often required.?*® United Parcel Service was licensed to offer 
its specialized parcel delivery service, because the existing common 
carriers were unable to make the frequent deliveries to retail cus- 
tomers that were required.?*° But the Commission denied a license to 
haul paper from Appleton to Milwaukee for an Appleton paper 
company, because a common carrier offered service leaving Appleton 

28 Norbert J. Thayer, 23 PSCW 545 (1941). 

28 Motor Truck Transfer Inc., 28 PSCW 168 (1944). 

287 Hilard F. Lang, LC 19949, PSCW, Feb. 9, 1950. The evidence showed 
that (1) vehicles would be assigned exclusively to each of the two shippers in- 
volved and would carry their names and advertising; (2) the bodies would be 
oe built for handling drugstore commodities; (3) the licensee specialized in 
the hauling of drug store commodities; (4) the licensee’s drivers eal be trained 
to handle the drugs, know the routes, pack a truck and make out route slips; (5) 
the licensee would make Saturday deliveries when demanded; (6) settlement on 
C.0.D. shipments would be made the day following delivery; (7) the drivers 
would arrange shipments in the shipping room of the shippers, place the ship- 
ments on the premises of the consignees as desired by the consignees, and give 
special handling to certain drugs. Accord: Barry Transfer & Storage Co., LC 
5257, Aug. 16, 1946. Compare Thomas Reilly, 23 PSCW 247 (1940), with the 
foregoing cases. 

388 For example, Norbert J. Thayer, 23 PSCW 545 (1941). 
389 G. H. Bremner, 14 PSCW 514 (1936). 
2% United Parcel Service of Milwaukee, 19 PSCW 339 (1938). 
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at 6 P.M. and arriving in Milwaukee at midnight, and the Commission 
regarded this service as adequate.** To the shipper’s argument that 
occasions sometimes arose when special orders required unusually 
fast service, the Commission replied that it could not restrict a 
license to such instances and pointed to the “emergency” provision 
of Section 194.34(4). “It must appear,”’ said the Commission, “that 
the inconveniences or the particular needs of the industry outweigh 
the diversion of traffic from and consequent impairment of existing 
public transportation facilities.’”**? This was not shown here, it 
concluded. However, in Erwin Schwandt,?* the Commission handled 
such a situation in a somewhat different manner. In this case, the 
Standard Oil Co. maintained that it needed private contract carrier 
facilities to haul its lubricating oil, grease, insecticides and other by- 
products of crude oil from Milwaukee to Markesan, because the 
common carrier operating between these points unloaded its freight 
at Markesan and reloaded it on local carriers for delivery to the 
destination points, causing delay which made it impossible to handle 
rush shipments adequately. Although the Commission stated that it 
could not restrict the license to the handling of rush shipments, it 
granted the authority sought, retaining jurisdiction, however, to 
revoke it, if it appeared that the licensee was diverting traffic which 
the common carrier could handle adequately. 

The Commission has granted a license because existing joint-line 
common motor carrier service required two and three days transit 
to the points the shipper sought to reach.** This, complained the 
shipper, placed him at a disadvantage in competing with other jobbers 
in Wisconsin and in Minnesota. It rejected a Fox Lake beer distribu- 
tor’s argument that he needed private contract carrier service to 
haul the beer he purchased in Milwaukee and Madison to Fox Lake, 
because the demand for beer was so variable that he could not antici- 
pate it sufficiently to have adequate supplies on hand at all times and 
yet often needed to make shipments to his customers on short notice. 
The existing common carrier had stated that if given proper notice, 
he could make truckload shipments from Madison to Fox Lake in 
three hours and from Milwaukee to Fox Lake in four hours. The 
Commission thought this was adequate service.?® 

The Commission did not think it sufficient reason to authorize a 
private contract carrier to haul patterns and other foundry products 





21 A. E. Buck & Son, 12 PSCW 420 (1936); 13 PSCW 242 (1936). 
2% 13 PSCW 242, 243 (1936). 

293 22 PSCW 69 (1940). 

2% Clarence Neuendorf, 17 PSCW 70 (1937). 

2% FE. M. Steiner, 22 PSCW 64 (1940). 
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between Waukesha and Milwaukee that the licensee had knowledge 
of patterns, was acquainted with the shipper’s business, could answer 
questions about it, and thereby promote sales. The Commission 
pointed out that all this did “not normally come within the scope 
of service reasonably to be expected of a transportation agency” and 
that the common carrier service between Waukesha and Milwaukee 
was adequate; in fact, it was “the most frequent service which has 
been brought to our notice.’ 

The Commission authorized a private contract carrier to haul 
paper boxes for a company which needed prompt service not available 
from public carriers and service to points not located on common 
carrier routes, but took the unusual step of conditioning the grant 
upon the maintenance of common carrier rates by the licensee.?%” 

There is one general situation, however, in which the Commission 
will authorize private contract carrier service, even if existing com- 
mon carrier service is adequate. For example, a private contract 
carrier with authority to haul livestock for the Mayville Cooperative 
Association from four towns in Dodge County to Milwaukee sought 
additional authority to haul property in general for the Association 
from Milwaukee to Mayville.2*%* The Association testified that it 
needed the applicant’s services in hauling livestock, but that the 
applicant could not operate profitably on that basis alone. There 
was nothing to indicate that the existing common carrier’s service 
between Milwaukee and Mayville was inadequate. Yet the additional 
authority was granted on the ground that: 


. where circumstances have been shown which justify the 
performance of a portion of shipper’s transportation by a contract 
carrier, greater liberality should be exercised in granting author- 
ity to perform the balance of the operations required by the 
company because of the greater convenience resulting to the 
shipper through dealing with a single transportation medium. 
Where there is added to such a situation the consideration which 
attends this application, making it appear that a continuance of 
the more vital service is threatened unless the carrier can also 
perform additional service for which the need is not quite so press- 
ing, we believe the circumstances warrant the grant of author- 
ity.2 


As intimated in this case, the Commission has granted private 
contract carrier authority in this situation, even if the licensee did 


2% Thomas Reilly, 23 PSCW 247 (1940). Compare Hilard F. Lang, LC 19949 
PSCW Feb. 9, 1950, with this case. 
297 Bins Transfer, 12 PSCW 569 (1936). 
28 A. A. Marquadt, 22 PSCW 103 (1940). 
299 Td. at 104-105. 
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not show inability to continue in operation without the additional 
business.*° 

If in addition to the factors mentioned private contract carrier 
facilities are proposed to supplant or augment existing private carrier 
facilities, the Commission will be more inclined to authorize their 
use.**! However, if private contract carrier facilities are proposed to 
supplant private carrier facilities in the performance of service which 
existing common carriers are able to render on a reasonably adequate 
basis, we meet our basic question of statutory interpretation and 
policy in still another context. 

For some time the Commission took the position that a private 
contract carrier would be authorized to supplant the shipper’s 
private carrier facilities merely upon a showing that the shipper 
desired to use his services. The Commission reasoned that since no 
diversion of traffic from the existing common carriers was involved, 
the effect of authorization on the common carriers did not have to be 
considered. It pointed out that in such case the authorization of 
private contract carrier service might even reduce the number of 
trucks on the highways and accomplish one of the basic objectives of 
the Act.*°? The Commission seemed to take the same position when 
any new business was involved never before performed by the existing 
common motor carrier. Thus, in EZ. Tex Reddick** the Commission 
authorized a private contract carrier to haul laundry for all state 
institutions between Madison and Waupun over the objection of the 
existing common carriers who were outbid by the applicant. “This 
is a new movement,” said the Commission, and “there is therefore no 
diversion of traffic from one carrier to another.’’ But two years later, 
in Best Transport Co.,3 the Commission refused to authorize a private 
contract carrier to haul groceries between Milwaukee, Appleton and 
West Bend for a grocers’ cooperative in Appleton which had to 
discontinue using its own trucks because it could not meet ODT 
loading requirements. In the Commission’s opinion, this was the kind 
of freight ordinarily handled by common carrier, and the existing 
common carrier was perfectly able and willing to handle it. 

If any service must be curtailed [in this time of stress] the 


last to be affected . . . should be common carrier service .... We 
do not regard the fact that the shipments have not been handled 





39 Anton Kern, 13 PSCW 240 (1936); Joseph Bedner, 28 PSCW 425 (1945). 

301 G. H. Bremner, 14 PSCW 514 (1936); United Parcel Service of Milwaukee, 
19 PSCW 339 (1938). 

3 United Parcel Service of Milwaukee, 19 PSCW 339 (1938). 

303 22 PSCW 234 (1940). 

3% 26 PSCW 286 (1942). 
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in the past by common carriers as sufficient justification for a 
grant of contract carrier authority where adequate common 
carrier service is available.*% 


Accordingly, the Commission concluded that private contract carrier 
service was not required by the convenience and necessity of the 
shipper, because public facilities could meet the shipper’s needs with 
reasonable adequacy. 

Commissioner Nixon dissented. He maintained that if the auth- 
orization of private contract carrier service does not result in the 
diversion of traffic from the existing common carriers, it cannot 
possibly impair the efficient public service which the common carriers 
are required to render in the territory in question, and that Section 
194.34(1), read in the light of Section 194.36(9), entitles the common 
carriers to no protection in this situation. 

The majority did not have to disagree with Commissioner Nixon’s 
interpretation of the “existing transportation facilities’ clause in 
Section 194.34(1), to reach their decision. They were reading the 
“convenience and necessity”’ clause as requiring prospective licensees 
to show a “reasonable need”’ for their services and holding that no 
such showing was made if existing common carriers could handle the 
business adequately. 

The Best case was decided August 24, 1942. Less than a month 
later, it was expressly overruled in Lee Hottman,® in which a private 
contract carrier was licensed to haul for a shipper who had dis- 
continued using his own trucks because of ODT regulations, although 
existing common carriers were willing and able to do the work. Ad- 
mitting that it “erred” in the Best case, the Commission adopted 
Commissioner Nixon’s reasoning and concluded: 


We cannot interpret the statute to mean that we must refuse 
or curtail contract carrier service in order to insure the success of 
common motor carrier service.*®7 


“Convenience and necessity,’ the Commission now stated, means 
the convenience and necessity of the shipper indicated by his wish 
to employ the applicant, which reflects his opinion that the available 
common carrier service does not suit his particular needs. It is not its 
function, explained the Commission, to refuse the shipper the right 
to select the service he desires, so long as the common carrier’s existing 
service will not be impaired. 





3% 26 PSCW 286, 288 (1942). 
30% 26 PSCW 365 (1942). The order in the Best case itself was reversed in 26 
PSCW 406 (1942). 


307 Td. at 367. 
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This definite reiteration of an old principle seemed to settle the 
question. And the Commission did stand by it for a whole year.**8 
But in 1944, the Commission changed its position again, seizing upon 
the “reasonable need’’ language of the State Supreme Court in the 
United Parcel Service case to give “convenience and necessity’ the 
meaning it had rejected in the Hoitman case. This change was fore- 
shadowed in Schneider Transport & Storage Inc.,*°® when the Com- 
mission refused a temporary license—for the duration of the war and 
six months—to haul iron and steel and other metal articles consigned 
by the Manitowoc Ship Building Co. to foundry and machine shops 
for further processing and return to the shipper. The shipper’s traffic 
manager testified that the common carrier service which the company 
had been using was too inflexible to meet his company’s needs. Often 
the company required the trucker to wait at the processing plant 
until the work was finished, so that it could be returned immediately. 
Night shipments were called for frequently. Delays were serious, 
particularly when joint-line common carrier service was used. The 
Commission called attention to the fact that the shipper had won 
a Navy “E” with the existing common carrier service and that the 
common carriers had rendered, and were willing and able to render, 
special service when called upon to do so. It then found that a grant 
here would unduly interfere with the existing common carriers be- 
cause a “significant and substantial diversion of traffic’’ from com- 
mon motor carriers had occurred during the brief time that the 
applicant operated under temporary authority. Had the Commission 
stopped there, the case could clearly be distinguished from the 
Hoitman case. But before going into the question of undue inter- 
ference with the existing common carriers, the Commission, citing 
the United Parcel Service case, stated that it could probably dispose of 
the case on the ground that the applicant did not show a “reasonable 
need’”’ for his proposed service, because common carriers were able 
to render it. After considering the matter of undue interference it 
added: 


Possibly a diversion of the shipper’s entire tonnage from 
common motor carriers would not impair substantially their 
service to the general public, but nevertheless it is not in the pub- 
lic interest to authcrize a diversion of tonnage shipper by shipper 
from common motor carriers through grants of contract carrier 
authority until the common carriers are put out of business and 
the general public left without adequate service. It is only when 
a shipper demonstrates conclusively that common motor carrier 


308 For example, The Copps Co., 27 PSCW 190 (1943). 
309 28 PSCW 115, 28 PSCW 211 (1944). 
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service is not adequate to meet its needs that a grant of contract 
carrier authority is warranted by the public interest. The shipper 
in this case has failed to furnish that proof.*!° 


Whatever merit there may be in the position set forth in the first 
part of this statement, the latter part is clearly inconsistent with the 
views expressed in the Holtman case. And indeed, in EZ. F. Moritz*" 
a license was refused on the ground that ‘“‘reasonable need’’ was not 
shown, because the record indicated that existing common carriers 
could furnish adequate service, and without a finding that the efficient 
public service of any existing common carrier would be impaired. 

Finally, in Robertson Transportation Co.*? the Commission ex- 
pressly overruled the E. Tex Reddick, the Hottman, and the second 
Best Transport Co., cases, restoring in full strength the first Best 
Transport Co. case. In the Robertson case, the Commission refused a 
license to Ernest Ramsier, a beer distributor in Darlington, to haul 
malt beverages and empty containers between Darlington on the 
one hand, and Madison and Milwaukee on the other. Ramsier testified 
that he had been using his own trucks to haul beer from Madison, and 
private contract carriers under contract with his suppliers, Schlitz, 
Pabst and Blatz, to haul beer from Milwaukee. He had also been 
receiving two carloads a month from Milwaukee by rail. He objected 
to the existing service because it caused him to lose allotments of beer 
rationed to him by the breweries. The railroads were short of cars 
and refused to haul back empties, except in carloads, which meant 
that they piled up in his warehouse while the breweries demanded 
them back promptly. The contract motor carriers were not concerned 
about him and often failed to pick up and deliver many shipments 
allotted to him. Yellow Truck Lines, a common motor carrier, operated 
between Milwaukee, Madison and Darlington, but Ramsier objected 
to using it because its rates were too high.** A Yellow representative 
testified that it was anxious to get Ramsier’s business and would 
apply for a special commodity rate, if it obtained the business. In 
justifying the denial the Commission stated: 


Common carrier facilities are bound to be impaired if they are 
not protected from private for-hire transportation facilities 
sufficiently to enable them to develop in such a way as to meet 
the needs of a growing population and an expanding economy. 
“Efficient public service”’ is a relative term. What is deemed effi- 





310 28 PSCW 211, 214 (1944). 
411 28 PSCW 240 (1944). 
312 28 PSCW 299 (1944). 


313 Yellow’s rate was 33c per 100 lbs; the contract carrier rate, 22c per 100 
Ibs., and the railroad rate, 19c per 100 Ibs. 
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cient public service to a community of 25,000 inhabitants will not 
be efficient public service when that community has increased in 
population to 50,000 inhabitants, and what was efficient public 
service in 1933 in all probability will not be deemed efficient 
public service in 1950. Under normal conditions, as the volume of 
tonnage available to a common carrier increases, the public 
which it serves is entitled to receive and may demand from that 
carrier better and cheaper service. . . .*!4 


In this manner the Commission equated Commissioner Nixon’s test 
derived from Section 194.36(9) with its concept of “reasonable need”’ 
expressed in the Schneider and Moritz cases, by holding that efficient 
common carrier service would be impaired whenever a private con- 
tract carrier proposed to perform service which the existing common 
carriers were willing and able to render. 


A policy of withholding from existing adequate common carrier 
facilities all traffic which is new to them and which is lucrative 
enough to be desired by contract carriers, prevents the proper 
development of the public facilities and does not allow them 
to recuperate from the inevitable losses from time to time of 
traffic formerly enjoyed, and thereby gradually impairs their 
efficient public service. Therefore, we cannot find that authoriza- 
tion of contract carrier facilities is consistent with the public 
interest or required by the convenience and necessity of the ship- 
per where there are existing adequate common carrier facilities 
and the service sought to be authorized is not a specialized 
service required by the peculiar needs of the shipper . . . . [The 
statute] expresses an intent to allow contract motor carrier trans- 
portation to develop only in its legitimate field or where it has 
inherent advantages over adequate, efficient statutory common 
carrier facilities, but not where its development interferes with 
the preservation, fostering or proper development of the common 
carrier facilities upon which the public must depend for service.*" 


Commissioner Peterson dissented, arguing that the existing com- 
mon carrier had ample use for all of its present facilities and had, in 
fact, recently increased the number of its trucks and ordered addi- 
tional trucks. He objected to the policy enunciated by the Com- 
mission, which he interpreted as saying that: 

... From now on all business that can reasonably be handled by a 

common carrier shall be withheld for that common carrier, to the 

exclusion of contract carriers, irrespective of the fact that it now 
has ample business to keep all of its facilities busy but is willing 


to purchase more equipment to handle this future prospective 
business; and that the common carrier is entitled to haul all 





34 28 PSCW 299, 306 (1944). 
318 Td. at 309. 
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freight that it can reasonably haul in the future even though it 
has had none of the business in the past.*" 


Whether the Yule case also foreshadows a reversal of the Robertson 
case is doubtful. It might be argued that the Commission may employ 
stricter standards in the certification of common carriers than in 
the licensing of private contract carriers, because the former requires 
a finding of “public convenience and necessity,’ while the latter 
requires only a finding of “‘convenience and necessity.’’ But this view 
would defeat one of the basic objectives of the Act, which is to foster 
the growth of public carrier facilities. Certainly it should be as easy 
for a newcomer to become a common carrier as it would be for him 
to become a private contract carrier, assuming that in either event he 
does not plan to divert business from the existing common carriers. 
In fact, there is reason to say that it should be easier for a newcomer 
to become a common carrier. The Yule case indicates that the Com- 
mission is ready to relax its criteria for the certification of common 
carriers in this situation. But it does not necessarily mean that the 
Commission would have granted additional private contract carrier 
licenses under the same circumstances. 


6. Competition among Private Contract Carriers 


Even if the Nebbia case has removed any constitutional obstacle 
to the Commission’s considering existing private contract carrier 
facilities before granting a new private contract carrier license, or 
additional authority under an existing license, the question still 
remains whether the Act as presently written permits it to do so. In 
view of the Act’s legislative history and its interpretation by the 
Commission and the courts, this question may be safely answered 
in the negative. 

Although the 1933 Act seemed to require a finding that public 
convenience and necessity required the issuance of a private contract 
carrier license, the Commission issued such licenses upon a finding 
that the grant was in the public interest and consistent with the 
public convenience and necessity. Wis. Laws 1935, c. 546, confirmed 
the distinction the Commission was making between public and pri- 
vate contract carriers. The 1937 law adopted the language presently in 
effect and empowered the Commission to issue private contract 





316 28 PSCW 299, 313 (1944). Subsequently, however, the Commission granted 
the license in question on a temporary basis because OPA ceiling prices on beer 
did not permit Ramsier to pass on to the consumer the difference between the 
common motor carrier rates and the rates he had been paying. John C. Robertson, 
29 PSCW 14 (1945). The goed authority was subsequently made permanent. 
LC 13815, PSCW, Apr. 11, 1949. 
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carrier licenses ‘‘as the public interest may require . . . upon a finding 
of . . . convenience and necessity.”’ 

The Commission has repeatedly issued private contract carrier 
licenses authorizing operations for the performance of which other 
private contract motor carrier facilities were available. Answering 
the objections of the existing private contract carriers in one such 
case, it said: 

The Commission has held that it is not within its power to 
prevent commercial shippers from contracting with any carrier 
for private contract carrier service, and that its administrative 
power is limited to determining whether or not the performance 
of such private contract carriage will jeopardize the maintenance 
of public carrier service, or otherwise conflict with any proper 
public interest.*"”7 


From time to time, the Commission has wavered on this question. 
For example, it refused to authorize an applicant to haul butter and 
feed for a creamery, because he outbid the carrier then hauling for 
the creamery.*"* The latter testified that he was also a public hauler 
of farm products and would be forced to give up this business if he 
lost the creamery contract. The creamery did not complain about 
the existing carrier’s service, but was eager to take advantage of the 
applicant’s lower rate, which the Commission thought to be un- 
reasonably low. The Commission explained that while: 


. . it was not its function or power to dictate to shippers what 
private contract carriers might be employed, it seems clearly the 
intent of the statute that a carrier who has been maintaining an 
obviously reasonable, in fact here a low, rate may not be replaced 
over his objection solely because someone is willing to do the work 
for less. Particularly is this true when the substitution of the car- 
riers will interfere with the maintenance of a public service 
undertaken and performed by the existing carrier.*!® 


However, the Commission soon realized that the proper remedy 
for such a situation, consistent with its interpretation of the Act, 
was to prescribe minimum rates, instead of limiting the shipper’s 
choice of a private contract carrier. So in Harlow Ebbe*® it issued a 
license authorizing the applicant to haul property for one shipper 
between named points, even though the Central Wisconsin Motor 
Transport Co. was licensed to do so. As a condition of the grant, 
the Commission required Ebbe to charge rates not lower than those 





317 Karl Kilian, 12 PSCW 411, 412 (1936). 
318 John A. Sazma, 12 PSCW 418 (1936). 
319 Td. at 419. 

320 12 PSCW 638 (1936). 
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published in Central Wisconsin’s tariff, which were higher than the 
minimum rates fixed by the Commission. This measure was neces- 
sitated, it explained, not by the consideration due Central Wis- 
consin, but: 


by the growing practice on the part of shippers to seek the lowest 
possible rate available through competitive bids on the part of 
various contract carriers, and the consequent growing difficulty 
of holding contract carrier rates to a level which is reasonable to 
both carrier and shipper, which is not destructive to a proper 
regulation of the rates of all regulated carriers, both rail and 
motor, and which does not contravene the express provisions of 
the statute that the contract motor carrier rates shall not unduly 
discriminate in favor of the shipper to whom they are charged to 
the prejudice of patrons of common carriers.*” 


The Commission also denied an application for a private contract 
carrier license, because the shipper was being served by another 
private contract carrier whose services were satisfactory and were 
not intended to be discontinued by the shipper. Under these cir- 
cumstances: 

It was not shown that available facilities are inadequate. The 

proposed service would apparently duplicate existing facilities 


and place an additional burden upon the highways. It was not 
shown that the needs of the contractor outweigh these considera- 


tions . #22 


The reasoning of the Commission would call for the denial of a license 
where existing private contract carrier facilities are adequate, even 
though the particular shipper is not using them. For there is nothing 
in the Act or rules of the Commission that says a shipper must have 
an exclusive contract with one private contract carrier to perform 
any -particular service.*** If the Commission may consider whether a 
shipper under contract with a private contract carrier really needs 
another, why may it not also consider whether a shipper who is not 
yet using any private contract carrier really needs to use a newcomer, 
rather than one already in the business? 

Support was given to the Commission’s effort to give some measure 
of protection to existing private contract carriers by the “reasonable 
need”’ language of the Supreme Court in the United Parcel Service 
case.**4 The Commission held that a ‘‘reasonable need”’ for the use 





321 12 PSCW 638, 640 (1936). 

322 Clarence Neuendorf, 17 PSCW 70, 71 (1937). Accord: Edward Kunde, 21 
PSCW 306 (1939). 

323 See Kenneth Kisting, 28 PSCW 235, 239 (1944). 

324 240 Wis. 603, 4 N.W.2d 138 (1942). 
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of the applicant’s service must be shown through testimony of the 
shipper and that the filing of a contract between the applicant and 
the shipper,** in the absence of shipper testimony identifying the 
contract, was not enough to prove reasonable need.** Commissioner 
Whitney dissented, on the ground that the contract itself constituted 
sufficient evidence of reasonable need. The Commission’s position 
raised a group of related questions. Did it mean that the Commission 
would consider the mere identification of the contract by the shipper 
sufficient to indicate his “reasonable need’’ for the proposed service? 
Would the Commission or the shipper himself be the ultimate judge 
of “reasonable need’’? If the Commission would be, could it give 
any real meaning to “reasonable need’’ without considering existing 
private contract carrier facilities? Did “reasonable need’’ mean 
something different here than it did when the Commission was con- 
sidering the effect of a grant of a license upon existing common 
carrier facilities? 

Soon the Commission admitted testimony of private contract 
carriers, appearing in opposition to an application for a private con- 
tract carrier license, to the effect that they could satisfactorily meet 
the requirements of the shipper.’ It held also that testimony of a 
relative of the shipper who had spent a day at the place of business 
of the shipper about a month before the hearing and was unfamiliar 
with the shipper’s transportation needs, was insufficient to establish 
“reasonable need.’ These cases seemed to indicate that some 
showing in addition to identification of the contract was being re- 
quired and that the Commission itself would decide whether “‘reason- 
able need”’ existed, taking into consideration existing private contract 
carrier facilities, as well as existing common carrier facilities. 

However, in Fred Olson,®® these efforts to put a significant gloss 
on the “reasonable need” language of the United Parcel Service case 
came to a halt. In this case, an additional carrier was authorized to 
haul petroleum products for Cities Service Oil Co., over the objection 
of the two private contract carriers who were serving Cities Service 
and who would continue to do so. The shipper’s representative testi- 





3% Every applicant for a private contract carrier license is required to file, 
on or before the date of the hearing on his application, a copy of a “bona fide 
contract in writing” between the carrier and the shipper-contractor specifying 
the services to be performed and the rates to be charged. Contract Motor Car- 
riers—Filing of Written Contracts, 14 PSCW 148 (1936). 

#% William A, Folts, 28 PSCW 77 (1944). Accord: Kenneth Kisting, 28 PSCW 
235 (1944). 

7 Motor Truck Transfer Inc., 28 PSCW 168 (1944). 

#28 Joseph Bedner, 28 PSCW 425 (1945). 


#29 31 PSCW 153 (1946). 
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fied that the service of three private contract carriers was reasonably 
necessary for the successful operation of the business of Cities Serv- 
ice, and the Commission refused to go behind this testimony. Re- 
calling Stephenson v. Binford, it concluded: 


Chapter 194 . . . provides for conservation of the highways of 
the state by making the issuance of operating authority to private 
contract carriers dependent upon the condition that the efficiency 
of common carrier service then adequately serving the same ter- 
ritory shall not be impaired, but prescribes no like condition for 
the protection of existing private contract carrier service.*° 


If any doubt remained about the Commission’s position, it was 
dispelled in another case involving Fred Olson.*! This time, Olson 
applied for authority to haul cement for the Petroskey, Manitowoc, 
and Huron Portland Cement companies, from Milwaukee to points 
within 65 miles thereof. At the hearing, the applicant and repre- 
sentatives of Petroskey and Manitowoc introduced evidence in 
support of the application. No evidence was introduced by any 
representative of Huron. Five private contract carriers with au- 
thority to haul cement for the three named companies opposed the 
application. Again, the Commission construed Section 194.34(1) as 
authorizing it to take into consideration only existing public carrier 
facilities and not private contract carrier facilities. Again, it relied 
upon Stephenson v. Binford, and repeated the erroneous assumptions 
underlying that opinion. 


It is far easier to see a relationship between conservation of 
the use of the highways and the protection of common carrier 
facilities, than between such conservation and the protection of 
private contract motor carrier facilities, because common carriers 
include railroads, and diversion of freight from the rails clearly 
tends to increase traffic burdens on the highways.*? 


Furthermore the Commission, quite unnecessarily, expressed doubt 
about the constitutionality of the position advocated by the objectors. 
It then cut the “reasonable need” language of the United Parcel 
Service case down to the size of Stephenson v. Binford. “In the view 
we take of this case,’’ said the Commission, “‘it is not necessary to 
determine whether [Petroskey and Manitowoc] need the applicant’s 
service in addition to that of existing private contract motor car- 

330 31 PSCW 153, 156 (1946). The Commission did not think that Wis. Laws 
1945, c. 557, amending Section 194.02 and imposing a duty on the Commission 
“to carefully preserve, foster, and regulate transportation to the end of developing 
and preserving each separate type of possible transportation system by highway 
and rail adequate to meet public needs” made possible a contrary position. 

331 31 PSCW 366 (1947). 

332 Jd. at 370. 
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riers. . . . Chapter 194 does not attempt to restrict an individual 
shipper’s right to contract freely for transportation service through 
requiring him to use one private contract motor carrier service in 
preference to another.’’** However, the Commission did refuse to 
license the applicant to haul for Huron, because no representative 
of Huron testified in his support. 

To show “reasonable need,’”’ therefore, the applicant for a private 
contract carrier license must merely present direct shipper testimony 
that the shipper desires to employ him.* Quite a different meaning 
has been given to “reasonable need,’’ as we saw, when existing com- 
mon carriers are objecting to a proposed private contract carrier 
service. 


7. Dual Operations 


The Commissior has had a long-standing policy of not authorizing 
a single carrier to operate as a private contract carrier between 
points which he is also serving, or proposing to serve, as a common 
carrier.** This policy was adopted even before contract carriers 
were brought under control, and even though the Commission ad- 
mitted that the statutes then in effect did not expressly prohibit 
auto transportation companies from engaging in contract haulage. It 
was justified as follows: 


An auto transportation company operates as a common carrier 
over a certain fixed route and between certain fixed termini. 
On that route and between those termini it is charged with the 
duty of serving all of the public on equal terms without discrimi- 
nation and at reasonable rates as prescribed or approved by 
the Commission. That duty is wholly inconsistent with the ser- 
vice by the auto transportation company of certain members of 
the public, arbitrarily selected, under special contracts at special 
rates. The conclusion, therefore, is inescapable that an auto 





333 31 PSCW 366, 371 (1947). 

3% For more recent cases in accord with the Fred Olson cases, see Silow Fleet 
Trucking Co., LC 17431, PSCW, April 23, 1948; Walt Ulrich, LC 16132, PSCW, 
Oct. 7, 1949. Cf. Port Washington Truck Line Inc. LC 2512, PSCW, Aug. 22, 
1947. In this case, the Commission denied a private contract carrier license 
to haul prefabricated houses or parts throughout Wisconsin for the Harnisch- 
feger Corp. of Port Washington. It appeared that J. W. Cartage Co. of Mil- 
waukee was authorized to do this hauling for Harnischfeger as a private con- 
tract carrier and that its service and equipment were quite satisfactory. Shipper 
representatives testifying for the applicant stated that they wished to provide 
for emergencies in which the applicant’s facilities might be needed. The Com- 
mission, pointing to § 194.34(4), held that no reasonable need for the applicant’s 
services was shown. 

33% For example, Edward E. Allard, 6 PSCW 711 (1934); C. J. Carter, 27 
PSCW 344 (1943). The Commission has also refused to authorize operation as a 
contract carrier in one direction and as a common carrier for the back haul. Ross 
Caves, CC 704, PSCW, Oct. 27, 1950. 
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transportation company may not hold a certificate authorizing 
it to perform common carriage between said points and at the 
same time perform private or contract carriage between those 
points, including, as well, all points which can be reached over 
connecting lines with which joint routes are maintained and 
carriage performed by two or more auto transportation com- 
panies at joint rates and under joint responsibility. The Com- 
mission finds no difficulty in reaching that determination. To 
hold otherwise would throw wide open the doors to all manner of 
discriminations and preferences and to unfair competition with 
other carriers.*** 


The rule against dual operations is not limited by the Commission 


to cases in which the carrier proposes to do contract hauling over 
the route which he operates as a common carrier. The interdict 
applies also when a carrier seeks to do contract hauling between 
two points which he is authorized to serve as a common carrier, over 
a route different from his common carrier route.#*’? However, this 


rule does not prevent a common carrier from doing contract hauling 
between two points he is not authorized to serve as a common car- 
rier, provided he uses no part of his common carrier route in his 





le i i 





contract carrier operation.*** The proviso raised some question. 


A more difficult situation is presented when private or con- 
tract carriage is attempted to be performed by an auto transpor- 
tation company between two points, one only of which is on its 
certificated route and only a portion of the haul between such 
points, therefore, takes place over the certificated route. Purely 
legalistic theory would argue in favor of permitting such contract 
carriage. For example, the obligation to act as a common carrier 
from point ‘A’ to point ‘B’ would seem to involve no obligation 
with respect to a haul from point ‘A’ to point ‘C’ located beyond 
point ‘B.’ If one regards the entire transportation as an indivisible 
unit, the carriage between points ‘A’ and ‘C’ . . . under private 
contract would not be inconsistent with the carrier’s duty to 
carry between points ‘A’ and ‘B’ only as a common carrier. The 
difficulty is, however, that we cannot divorce entirely the two 
hauls in our consideration. Point ‘C’ may be only an inconsid- 
erable distance beyond point ‘B’ and if it shouid in fact be only 
a short distance beyond the terminus of the certificated route, 
hauling under private contract to such a point could be readily 
made the means of unjust discriminations, unfair competition 
and evasion of the ton mile taxes imposed by the state and mu- 
nicipalities, in the same manner, although to be sure to a some- 
what lesser extent, than if the common carrier were permitted to 





38 Contract Hauling by Common Carriers of Freight, AT 336, PSCW, Oct. 29, 


1930 


387 See Gross Brothers, 10 PSCW 55, 64 (1935). 
338 Gross Brothers, 10 PSCW 55 (1935); C. J. Carter, 27 PSCW 344, (1943). 
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engage in private carriage wholly along its common carrier 

route.*® 

Following the Commission’s reasoning, it is difficult to see why 
the possibility of discrimination is not just as great when no part of 
the certificated route is used in contract hauling between points 
the trucker is not authorized to serve as a common carrier. Yet the 
Commission allowed dual operations in such case.*° It may be that 
the difficulties of drawing the line between legitimate and illegitimate 
operations when no part of the certificated route is used for contract 
hauling are too difficult to warrant the effort. 

The rule against dual operations is not rigid. Though at one time 
the Commission took the position that the grandfather clauses did 
not authorize the continuation of dual operations,™! it reversed itself 
on this question and stated that it had no discretion to curtail any 
authority which the legislature itself had granted.*? 

More important, the Commission has never insisted upon pro- 
hibiting dual operations in situations in which it thought the reasons 
for the rule were absent. Thus, it authorized a common carrier to 
operate in interstate commerce over a route which in part was the 
same as that used by him in contract hauling for the Air Reduction 
Sales Co., because speciaily-built equipment was necessary for the 
contract hauling.** This eliminated the danger either that common 
carrier freight would be hauled in vehicles permitted for contract 
carrier operation or that contract carrier freight would be hauled in 
vehicles permitted for common carrier operation. If this happened, 
the Commission was of the opinion that the violation would be 
easily detected. 

The Commission also authorized dual operations when the com- 
mon carrier service involved a haul of only seven miles, in which a 
small truck was used to carry less-than-truckload freight to a con- 
necting point for further transportation by rail or common motor 
carrier, while the contract operation over the same route involved 
almost exclusively the hauling of truckload lots of bulk commodities, 
such as coal and malt.*# The Commission thought that under the 
rate orders in effect, the possible discrimination between contract 
and common carrier patrons on a seven mile haul would be insig- 
nificant. 
as ae Hauling by Common Carriers of Freight, AT 336, PSCW, Oct. 

40 Gross Brothers, 10 PSCW 55 (1935). 
41 G. H. Bremner, 7 PSCW 164, 169 (1934). 

42 See Gross Brothers, 10 PSCW 55, 64 (1935). 


43 Milwaukee Truck Service, 6 PSCW 539 (1934). 
44 Mary Huza, 24 PSCW 305 (1941). 
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Furthermore, as we have seen, the Commission has issued licenses 
to common carriers authorizing them to furnish motor carrier serv- 
ice in substitution of, or supplemental to, rail service, under exclusive 
contracts with railroads.** In its opinion, no question of discrimina- 
tion in favor of other contracting shippers to the prejudice of the 
railroad, or in favor of the shippers by rail to the prejudice of the 
patrons of the common carrier operation, could arise. Since the 
railroad charges its shippers rail rates, the fact that it pays contract 
carrier rates to the motor carrier does not redound to the advantage 
of its patrons. 

Moreover, the Commission has sanctioned a method whereby the 
rule against dual operations may be satisfied by the carrier without 
undue hardship. It will not object to the organization of two separate 
corporations, one to handle the common, and the other the contract, 
carrier operations, even though both corporations are under common 
control and management, provided that the corporate names used 
are not confusingly similar.“* Yet it is clear that the opportunities 
for discrimination are not wholly lacking under such an arrange- 
ment. Serious question, therefore, may be raised whether there is 
much practical vitality left in the rule against dual operations.*’ 


8. Concluding Observations 
a. Failure to control supply of service 


The Commission does not presently exercise or possess the neces- 
sary authority to control the supply of motor transport effectively. 

(1) At the very outset of regulation, the Commission’s authority 
was limited by the grandfather clauses. There is nothing, of course, 
that can be done about this today. 

(2) Once it grants a certificate or license, it may not subsequently 
revoke it because economic conditions have changed and the Com- 
mission thinks a reduction in the volume of motor transport would 
be desirable. Although Section 194.25(1) states that no certificate or 
license shall be construed to be irrevocable, or to confer any property 
right upon the holder thereof, it does not allow the revocation of a 





45 See, for example, Harry H. Long, 15 PSCW 237 (1937), 22 PSCW 734 
(1940); Gross Common Carrier Inc., 26 PSCW 73 (1942). 


#46 Gross Brothers Inc., 10 PSCW 252 (1935); Anchor Transfer & Storage Co., 
11 PSCW 289 (1936). 


47 The term “dual operations” has also been applied to the carriage of both 
freight and persons by a single carrier. O. E. Hanson, 22 PSCW 380 (1940). 
Buses are generally permitted to carry certain items of property—newspapers, 
cut flowers, auto parts and other small articles—as an accommodation to their 
se cigs _ for example, Southern Wisconsin Transportation Co., 9 PSCW 

1935). 
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certificate or license at the will of the Commission. Section 194.46 
specifies the grounds of revocation and the Commission is restricted 
to these grounds. When read in conjunction with Section 194.46, 
Section 194.25(1) merely means that revocation for the causes 
specified will raise no question of constitutionality. Changing eco- 
nomic conditions, however, is not listed as a ground for revocation 
by Section 194.46. 

The only basis for arguing that the Commission may revoke 
authority it has granted if economic conditions change is Section 
196.39, which provides that the Commission may at any time re- 
scind, alter or amend any order issued by it and reopen any case 
following the issuance of an order therein for the taking of further 
evidence or for any other reason. However, the argument is weak. 
In the first place, Section 196.39 is made applicable to Chapter 194 
by Section 194.14(1) only in so far as consistent “with the specific 
requirements” of Chapter 194. Section 194.46 setting forth the 
grounds for revocation is a specific requirement of Chapter 194, 
inconsistent with the suggested use of Section 196.39. Secondly, it 
is clear that both Sections 194.14 and 196.39 are directed to Com- 
mission procedure and practice and not to the kind of substantive 
question under consideration. Section 196.39 has been used primarily 
to reopen cases after the statutory period in which private parties 
may petition for rehearing has expired in order to correct mistakes, 
e.g., where the certificate granted a larger authority than had been 
sought or justified.“* The farthest reach that can be claimed for 
Section 196.39 is that it empowers the Commission to reopen an 
order granting authority in order to take additional evidence of facts 
in existence, but not considered, at the time of the grant. Even this 
power would be limited by the equitable principle that it should not 
be exercised unless the status quo can fairly be restored. 

Furthermore, it is doubtful whether the Commission should be 
given authority to revoke certificates and licenses in order to reduce 
the supply of motor carrier service. This life-or-death power over 
existing business would impose an impossible task of administration 





48 Gross Brothers, 16 PSCW 346 (1937); Osweiler v. P.S.C.W., Cir. Ct., 
Dane County, June 23, 1937, holding that the purpose of Wis. Srart. § 196.39 
(1935) is “‘to enable the Commission to reconsider its action, correct errors and 
change its conclusions and determinations. It seems clear that the legislature . . . 
intended to avoid giving to the orders of the Commission the status of being res 
judicata .. . .”. Motor Transport Co. v. P.S.C.W., 232 Wis. 418, 287 N.W. 727 
(1939); Henry Van Den Bosch, 24 PSCW 180 (1941); Cf. J. L. Millis & Son, 17 
PSCW 273 (1937); Sullivan’s Delivery Inc., 24 PSCW 480 (1941). For other 
cases on § 196.39, see Knut A. Johnson, 22 PSCW 254 (1940), 29 Ops. Wis. 


Artr’y Gen. 101 (1940). 
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upon the Commission. It is far better to let the competitive process 
do the job. 

(3) It is Commission policy not to control the number or capacity 
of the vehicles used in furnishing authorized common carrier service. 


Under Section 194.34(4), it is clear that contract carriers must 
secure additional authority to serve shippers not specified in their 
licenses. But they may expand the number and enlarge the capacity 
of the vehicles used in serving the shippers mentioned in their li- 
censes without securing additional authority. So far as the common 
carrier is concerned, the Commission exercises control over route 
patterns and not the volume of service supplied over the routes. 
The Commission has not undertaken to prevent a common carrier, 
at his will, from enlarging the number or capacity of the trucks in 
operation over his authorized routes, even when the public conven- 
ience and necessity would not call for any enlargement.** The Com- 
mission has intimated that the Act does not authorize it to exercise 
such control,*®° but it is difficult to see why this is so.*™ 

This is a serious gap which can and should be closed, if it is agreed 
that the general statutory objective of limiting the supply of motor 
transport is sound. 

(4) The Commission has no authority to limit the number of 
private contract carriers in the interest of the existing private con- 
tract carriers. 

As of May 31, 1950, 8,493 private contract carriers operated in 
Wisconsin. It is impossible to say, on the basis of the evidence avail- 
able, whether there is an oversupply of private contract carrier 
service. But if the regulatory objectives are to be achieved, this gap 
in Commission authority should also be closed. To do so will require 
an amendment to the Act, the constitutionality of which should 
not be in doubt under the Nebbia case. 

(5) The Commission has no control over the private carrier. 

Although it is doubtful whether the Nebbia case would permit 
regulation of the private carrier, there is good reason to leave him 
free of control. The exercise of a shipper’s right to use his own trucks 
when he is dissatisfied with existing for-hire transport provides an 
excellent yardstick for measuring the performance of the trucking 





49 Lake Shore Transit Co., 6 PSCW 563 (1934). 

%° See Fred Olson, 22 PSCW 768, 772 (1940). 

%1 The 1927 law gave the Commission express authority to do so. Wis. Srar. 
§ 194.23(1) (1949), empowering the Commission to issue a certificate “for the 
partial exercise only of the privilege sought” and to attach terms and conditions 
to the certificate, would seem to be sufficient. 
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industry and the Commission. Regulation would destroy this yard- 
stick. 


b. Implementation of profitability standard 


If a major purpose of limiting the supply of motor carrier service 
is to protect existing public carriers from ruinous competition, so as 
to enable them to render adequate service to the public, standards 
must be devised to determine when a grant of new or additional 
authority will hurt the existing carriers. The only meaningful stand- 
ard is the effect a grant will have on the profitability of the operations 
of the existing public carriers. If this standard were applied, the fact 
that a grant might divert some business from the existing carriers 
would not bar authorization. For even if the existing carriers lost 
some business, they might still be able to operate profitably. In 
general, this seems to be the Commission’s position. The difficulty is 
that the Commission has not developed any measure of “profit- 
ability”’ for use in this connection. If such a measure were developed, 
it would be clear that the Commission could not treat a case in which 
a grant of new or additional authority would divert business from 
existing carriers differently from a case in which the prospective 
grantee would obtain business which the existing carriers are not 
doing, but which they are willing and able to do. Just as the diver- 
sion of some business may not affect the profitability of operations 
of the existing carriers, so the existing carriers may need additional 
business to make their operations profitable. Because the Commis- 
sion has failed to formulate a measure of profitability, it has put un- 
warranted stress on the requirement that it prevent unnecessary 
duplication of motor carrier facilities and on the “‘reasonable need’’ 
criterion which it has read into the requisite “convenience and 
necessity’’ standard. This emphasis has all but obliterated the sepa- 
rate provision requiring the Commission to consider existing facilities 
and has probably afforded existing carriers undue protection. 

The measure of profitability should not only consider existing 
conditions, but should also allow for the reasonable growth of the 
existing carriers. This will require the Commission to decide how 
large it will permit existing carriers to become. Once the measure of 
profitability is elaborated and it is determined that according to it, 
a grant of new or additional authority will not injure the existing 
carriers, the grant should be made. A denial, then, would not be 
justified simply because the existing carriers are able and willing to 
do the business the applicant seeks to do. This meaning of “reason- 
able need” could then be read out of the requisite “convenience and 
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necessity’’ standard. The question of the applicant’s fitness and 
ability, the burden on the highways and the probable success of the 
proposed operation would, of course, still remain. The result would 
satisfy the Commission’s concern for the existing carriers, as well as 
the minority view that competition in the motor carrier industry 
should be encouraged. It would also facilitate the task of removing 
restrictions from existing certificates and licenses which have re- 
sulted in the uneconomic use of motor carrier facilities. 


c. The need of adequate data 


All the facts necessary to evaluate Commission policy in regulating 
entry into, and the expansion of, the trucking industry are not avail- 
able. For example, if the result of existing policy is to increase the 
use of private carrier facilities, that in itself is good ground for a 
relaxation of the controls exercised over regulated carriers. Yet there 
are no figures available, in or outside the Commission, to indicate 
what proportion of intrastate motor carrier hauling is presently 
done by common carriers, public contract carriers, private contract 
carriers and private carriers, respectively, or how these proportions 
have altered during the period of regulation. Furthermore, there are 
no figures to indicate how much of the total intrastate tonnage 
transported in Wisconsin is hauled by rail and how much by motor, 
so that it is difficult to ascertain the results of Commission policy 
towards competition between the motor carrier and the railroad. 
The gathering of this information would seem to be essential to 
effective administration of the Act. 


[To Be Conc.upEp] 





The Legislative Reference Library: 
Serving Wisconsin 


M. G. Torpet* 


I. INTRODUCTION 


This year marks the golden anniversary of the Wisconsin Legisla- 
tive Reference Library, organized in 1901 as the result of what one 
of the contemporaries of that period described as ‘‘the accidental 
meeting of an opportunity and a shrewd Irish intellect.’’ Created 
primarily as a working library for legislators and as an agency de- 
voted to assisting lawmakers in drafting legislation, it has developed 
to a marked degree the unique function of providing a great variety 
of information for many state administrative departments and for 
thousands of citizens of Wisconsin and residents of other states and 
foreign countries. 

Prior to 1901, legislators depended on the State Law Library and 
the Wisconsin Historical Library, both then housed in the Capitol, 
for information regarding substantive matters or questions of what 
other states were doing about a particular subject. By 1901 the 
Historical Library had been moved to the University campus and 
the Law Library had begun to concentrate on the development of 
its legal collection. The need for some sort of collection of working 
materials for law makers in the Capitol was recognized by legislators 
and observers of the legislative process. 

There is some difference of opinion as to the precise impetus that 
resulted in the establishment of the Legislative Reference Library. 
A popular but discredited version is the story that during the 1901 
session Charles McCarthy, a graduate student of the University, 
aided one or more legislators who were seeking information in the 
Historical Library and as a result of this experience concluded that 
some service ought to be established in the Capitol. A more reliable 
version of the story is that Frank Hutchins, then secretary of the 
Free Library Commission, similarly felt the need for such a service 
and suggested that it be attached to his organization. A third in- 
dividual who must be considered in discussing the development of 
the library is Senator Stout, a strong advocate of things educational, 
who introduced the 1901 legislation establishing the library. 

Essentially it may be said that the library is the fortunate out- 





* Chief, Wisconsin Legislative Reference Library. 
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growth of a need recognized by a group of foresighted people who 
had the initiative to establish an organization and the aggressiveness 
to make it provide a worth while service. From its inception its 
personnel has in a very real way used as their stock in trade the in- 
formation and services which they could provide to others. 

Basically, the Legislative Reference Library performs three 
functions. As a legislative service agency, the first duty of the library 
is to the legislators. The best-known aspect of this service is the bill 
drafting function, which is provided free to all legislators, legislative 
interim committees, state departments, and the Legislative Council. 

Throughout the year, the library provides additional services for 
legislators, for administrative departments and for the public at 
large. It searches for, procures, indexes, files and makes available to 
interested people literally hundreds of reports on specific subjects, 
laws of other states, newspaper clippings, general discussions and 
many other sources of information on topics of concern at the moment. 

As a reference agency, it seeks to answer questions submitted by 
legislators, administrative departments, and citizens generally. It 
compiles studies on existing legislation elsewhere, the legislative 
history of specific problems in Wisconsin, business statistics, popula- 
tion figures and a variety of other subjects. Out of the rush of the 
legislative session developed the practice of digesting and summariz- 
ing information for legislators who frequently require short clear-cut 
information at a moment’s notice. In anticipation of such inquiries 
the library has biennially revised basic reports in order that they 
may be available in up-to-date form during the session. 


A. Bill Drafting Function 


More than 98% of all bills submitted to the 1949 session of the 
Wisconsin Legislature were drafted or checked by the Legislative 
Reference Library bill drafting staff. This group of professional 
practicing lawyers, hired for the duration of the session, has con- 
tributed immensely to the high quality of Wisconsin legislation by 
adapting the substantive requests of legislators to rigid requirements 
as to form and procedure. The drafting service is available free to 
every member of the legislature and state departments, and, upon 
request of a legislator, to others. 

The nature of the service rendered by the draftsmen to legislators 
and to others, varies with each request. Normally requests for bill 
drafting services are received in writing. These together with cor- 
respondence which may have initiated the request and correspond- 
ence and notes on the various revisions of the proposed legislation 
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form a valuable source of information as to the intent of the legisla- 
tion, and are kept for future reference. 

All bills must conform to certain standards as to form and content. 
Among the things checked are the existence and nature of the title, 
the presence of the enacting clause, appropriation clause where ap- 
plicable, penalty clause where applicable, and enabling clause. All 
Wisconsin bills must be adapted to existing statutes. If a statute 
exists on the subject, new legislation must amend or repeal existing 
laws; and, if no legislation exists, the new legislation must create a 
new section which fits into the existing statutes. 

Although the bill drafting division processes three or four thousand 
requests every two years during a six-month period, the intent and 
objective is really not to provide a machine-like process. As was 
stated by a former chief, ‘“The Legislative Reference Library is not 
a ‘bill factory’ but rather a ‘custom order shop’ in which bills are 
made precisely to order and exactly to fit.’’ 


B. The Working Library 


By statute the Legislative Reference Library is required to main- 
tain a small “working”’ library. As interpreted by the library staff 
this means a relatively small number of items on subjects of current 
or continuous interest so indexed as to permit rapid location. The 
process of adding new items and deleting obsolete items is continu- 
ous. New items are discovered through the use of a series of periodic 
bibliographies, the requests and suggestions of various officials and 
citizens, and inquiries addressed to probable sources of information. 
The culling of the files is largely a process of judgment based on the 
age of the materials and their use. Materials no longer considered of 
value to the working library are turned over to the Historical Society 
or otherwise disposed of. In all, about 80,000 pieces of cataloged 
materials are maintained. 

One of the unique aspects of the library collection is the clipping 
file. Approximately 18,000 clippings a year are added to the col- 
lection from newspapers, magazines and reports. Indexed by subject, 
and bound in chronological order, these clippings serve several im- 
portant purposes. They frequently document events of legal and 
social importance which are not otherwise noted, permit the placing 
of events which are vaguely recalled, occasionally fill existing gaps 
in information contained in official documents, and often are the only 
up-to-date source of information regarding subjects which have not 
yet been the object of a full-blown report. More than any other 
source these clippings, in collected form, indicate the variety of 
opinions regarding a subject at any given time. 
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A second important portion of the library collection is the periodic 
official reports of administrative agencies of the State of Wisconsin 
and other states. Because the Wisconsin Historical Society maintains 
a complete file of all Wisconsin reports the Legislative Reference 
Library does not endeavor to keep a complete historic collection. 
However, the value of these reports prepared in the past in pointing 
out the problems of another era and in suggesting solutions to the 
then existing problems, creates such a valuable source of information 
that the Library is reluctant to discard them. The Library can by 
no means provide copies of all official reports of all states. The 
process is selective. For example, reports of states maintaining 
agencies for the inspection of oil well-drilling operations are of little 
significance in the State of Wisconsin. The same is true of reports on 
the production of citrus fruits. On the other hand, official reports on 
the control of Bang’s disease, weed control, civil defense, labor 
legislation, public welfare operation and scores of other problems 
common to Wisconsin and other states are collected. 

More significant perhaps are the special official and unofficial 
reports and studies on important social, economic and governmental 
problems in this country. These vary from studies on apportionment 
in Illinois by the Illinois Legislative Council and the report on 
Brucellosis of the Minnesota Legislative Council to the four-volume 
report of the Wisconsin Commission on Improvement of the Educa- 
tional System. They vary from a report on unorganized territories in 
Maine to reports on legislative reorganization in Hawaii and the tax 
structure of the State of Washington. Partly developed in anticipa- 
tion of the rise of specific problems in Wisconsin, in a large measure 
they are developed originally as the need arises. Many of these 
documents are received on an exchange basis or are provided on a 
standing order. 

To an increasing degree, the Library has become a custodian for 
copies of term papers and theses prepared by University of Wisconsin 
students who have used the facilities of the Library in the prepara- 
tion of these research reports. These act in a very real way to syn- 
thesize the source materials available in official reports and are of 
great value to the legislator because they bring together for him in a 
few pages the results of long hours of basic research. 

The Library depends to a very limited extent on books, but books 
of special value contained in the various University libraries, the 
library of the Free Library Commission or the Law Library are 
frequently indexed in the Legislative Reference Library’s general 
index in order to alert the staff to their existence in connection with 
specific subjects. 
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Another unique aspect of the Library is its filing system which is 
an adaptation of the Dewey decimal system designed through com- 
plex cross-indexing to permit rapid location of materials. The exist- 
ence of a competent library staff to assist those desiring to use the 
facilities makes an explanation of the system unnecessary here, but 
it is important to note that the breadth of the filing system increases 
the probability that something on a subject will be found and that 
the time necessary to find it will be held to an absolute minimum. 

Subject matter frequently crosses jurisdictional lines and for that 
reason the Library contains considerable material on county and 
municipal government as well as on state government. It possesses 
probably the best collection of municipal government materials in the 
state government. 

All of the materials maintained in the library are available to the 
public generally for use, and may be borrowed for limited periods. 


C. Research Function 


Guided by the concept of ‘“‘a working library’’ the Legislative 
Reference Library tries to keep its resources in use. The librarians 
and the research workers make a special effort to aid people to find 
materials which are helpful. This procedure, together with the 
strenuous effort to secure materials to fill gaps in the information, 
helps to keep the Library collection up-to-date. 

In anticipation of requests the Library maintains a continuous 
search for materials which concern matters of particular interest at 
the time. The staff is particularly alerted at this moment, for example, 
to watch for materials on legislative apportionment, civil defense, 
veterans’ bonus, and new tax sources, among other things, in view 
of the predicted interest in such matters in the next legislative 
session. 

Few people have the time, however, to digest the materials which 
may be available on any subject. For that reason, the library staff is 
frequently called upon to provide summaries of materials. These 
summaries may consist of a résumé of the law on a particular subject 
in all the states of the union. It may consist of a summary of all of 
the legislative attempts to regulate a particular object in the State of 
Wisconsin in the past. It may consist of a summary of the arguments 
for and against a particular legislative proposal. 

While the Legislative Reference Library has not up to this time 
concentrated on extensive research reports requiring the undivided 
attention of several staff members over an extended period of time, 
this agency has provided a good deal of research. More than a hun- 
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dred written requests are received in an average month for informa- 
tion which requires a written reply. Some of these replies require 
only a few minutes time; others are the subject of several days or 
even weeks of effort. They cover a wide variety of subjects. When 
we consider that there is no other agency in the state government 
geared to provide answers to such a variety of questions, the sig- 
nificance of the Legislative Reference Library as a source of informa- 
tion becomes apparent. The following questions asked by legislators 
illustrate the variety of information required of a central informa- 
tional agency. 


1. Was there ever a state law which provided for teaching the 
evils of drink or alcoholism? 


2. What food and dairy law violations have been prosecuted by 
the Wisconsin Department of Agriculture? 

3. What is the number of deaths in railroad crossing accidents 
in Wisconsin? 

4. Does the state tax or regulate Toni permanent waves? 

5. What did the Griffenhagen Report recommend in reorganiz- 
ing the state Department of Health? 

6. What is the daily circulation in Wisconsin of out-of-state 
newspapers? 

7. What is the amount of revenue collected in Wisconsin under 
the federal law taxing coin-operated machines? 


In addition, requests from citizens of Wisconsin and other states 
varying from the traditional omnibus request for “everything you 
have on Wisconsin’ to extremely detailed questions such as the 
Wisconsin laws relating to livestock disease control and meat in- 
spection, what state department handles birth records, when was 
the first labor law enacted in Wisconsin, how many bills were intro- 
duced in 1949 to amend section 72.01 of the statutes relating to the 
inheritance tax, the weather conditions in New Lisbon, Portage, 
Madison and Milwaukee on January 25 and 26, 1950, and when and 
why was the state flower of Wisconsin chosen. 

In the interim period between sessions the answers to most ques- 
tions can be given the deliberate attention necessary to provide a full 
answer. During the rush of the legislative session, when a legislator 
may have fifteen minutes in which to bring together the arguments 
for or against a particular piece of legislation, the time for the search 
is exceedingly limited. Only as the Legislative Reference Library 
anticipates the questions which may arise during the session can it 
provide the complete type of services required. 
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II. Liprary ACTIVITIES OF SPECIAL VALUE TO LAWYERS 
Summary of Legislative Action 


Since 1915 the Legislative Reference Library has prepared a bien- 
nial subject matter summary at the conclusion of the session of the 
measures considered by the legislature. The early summaries were 
selective because they dealt with the matters which were considered 
most significant. They were given very limited distribution. Since 
1937 the summary has been printed and is distributed to legisiators, 
county clerks, district attorneys, and public libraries of the state. 
A limited supply for public distribution has also been provided. 

The measures are arranged in the summary by subject matter 
according to a very comprehensive outline. Under each topic meas- 
ures enacted are considered first, followed by a summary of each 
measure considered but not enacted. The summary is not cross in- 
dexed by bill or resolution number. 

The summary is of value to the legislator who is called upon to 
deliver legislative post mortem speeches. It aids in recalling the 
specific bills on any subject which were considered, but only in rare 
cases does it provide a comprehensive statement of the contents of a 
measure. Its value to the public generally and to the lawyer par- 
ticularly lies also in the fact that it is a handy device for a cursory 
check of legislative action. 


The Bill Index 


Frequently it is desirable to know what measures on a particular 
subject have been introduced during a session or in prior sessions. 
This information is provided in the bill index. Throughout the ses- 
sion bills are listed in the daily journals as introduced, and file cards 
are prepared on these bills. These cards contain the bill number and 
the title of the bill as indicated in the preface to the daily journal. 
The cards are indexed according to a very detailed subject matter 
system. 

The file is cumulative. New cards are prepared within 24 hours of 
introduction of any measure. Thus it is possible to determine readily 
what measures dealing with any particular subject have been in- 
troduced thus far in the session. 

At the conclusion of the session the current bill index cards are 
incorporated into the cumulative subject matter index which con- 
tains at least one card for each bill and most joint resolutions and 
resolutions introduced in the Wisconsin legislature since 1899. On 
many bills more than one card is prepared to permit adequate cross 
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reference. Through the use of this index, which is available to the 
public and which contains approximately 80,000 cards, it is possible 
to summarize quickly every measure on a particular subject intro- 
duced into the legislature in the past half century. 


Section Number File 


Wisconsin legislation is noteworthy because each proposed meas- 
ure can always be related immediately by section number to the 
sections of existing law which it affects. Thus a bill to amend the 
motor vehicle speed limit, provide an appropriation for its enforce- 
ment, and provide a penalty would amend three existing sections of 
the statutes. To assure that a cumulative record of each section 
affected by the proposed legislation is maintained, a card file is pre- 
pared, as bills are introduced, of every section amended, repealed or 
created by each bill. This file is maintained in numerical order. As 
bills are introduced, blue cards are prepared. As the bills are enacted 
into law, a separate file of white cards is prepared in the same manner. 

This file is prepared by the Revisor of Statutes, but a copy is 
maintained in the drafting division of the Legislative Reference 
Library. Not only does this file make it possible for the Revisor of 
Statutes to prepare the very accurate appendix to the Session Laws 
known as Statute Sections and Session Laws Affected by Acts of the 
Legislature, but it also provides two significant services during the 
session. It permits anyone to determine at any moment what legisla- 
tion has been introduced or enacted to date affecting a particular 
section of the statutes. It also permits the legislators, bill draftsmen, 
and persons interested in legislative proposals to make certain that 
legislation they propose does not conflict with measures already 
introduced. 


Index to Private and Local Laws 


One of the most difficult problems for those who deal with the 
legislative enactments is to trace private and local laws. They are 
not incorporated into the statutes. Those private and special laws 
enacted in any session are incorporated into Session Laws together 
with an index to the laws they amend. Many of them have been 
amended many times. There is no single volume which regularly 
brings together all such laws still in effect and their various amend- 
ments. 

The Legislative Reference Library maintains a card index to all 
private and local laws enacted between 1836 and 1927 by subject or 
locality. Each card lists not only the original act but all the amend- 
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ments as well. A large part of the business of the territorial legisla- 
ture was concerned with changing personal names, granting divorces, 
or similar matters. Although the Constitution prohibited special 
laws for a number of subjects, they were still used to charter a city, 
an academy, a university, to create a local firemen’s pension, to estab- 
lish a municipal court, etc. In recent years the number of such laws 
has declined substantially. Those enacted since 1927 have been in- 
corporated into the general cumulative bill index. 

The significance of this file lies not so much in its use to determine 
the existing law but in making it possible to determine what the 
law was at some time in the past. 


Legislative Histories of Acts 


Neither the Wisconsin legislature nor its standing committees 
keep a verbatim account of the proceedings as does the Congress. 
Only the overt acts, such as motions and recommendations, are 
recorded.- The Legislative Reference Library is frequently called 
upon, however, to summarize the legislative history of an act. This 
includes the name of the person or committee introducing the bill, 
the committee to which referred, the committee’s recommendation, 
action on the floor of both houses, amendments introduced, rejected 
and approved, final action in each house, action by the Governor, 
and in the case of an act, the effective date. Most of this material 
can be secured from the weekly bulletins of proceedings during the 
session or the index to the journals of the legislature. These provide 
a cumulative account of each action on a bill to date. This can be 
supplemented from the contents of the bill jacket on file in the office 
of the Secretary of State, which contains the appearances and regis- 
trations for and against a bill. The value of such a history to lawyers 
and the courts in interpreting statutes is obvious. 


Bill Drafting Records 


Throughout the preparation of a bill by the draftsmen of the 
Legislative Reference Library, careful records are kept of each step 
in the process. These are considered confidential files until the bills 
have been introduced or the session has ended unless the requesting 
legislator personally or in writing releases the information. The 
complete files since 1927 are maintained by the Library. The bill 
drafting files vary in their completeness. At best they provide cor- 
respondence suggesting the purposes of a proposal, notes on the 
nature of the request made, and copies of prior bills which were used 
as models for the proposals, evidence of sponsoring individuals and 
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groups, and other clues as to who was interested in the legislation 
and what objective they had sought in proposing the measure. These 
records may be studied in the office of the Legislative Reference 
Library. The Library will also prepare summaries of the significant 
facts upon request from this or other sources. 


Minutes and Reports of Special and Standing Committees 


It has not been the practice of most special or interim committees 
to keep extensive records of their meetings. Interim committees 
normally issue reports, however, which may indicate the intent be- 
hind their proposals. Since 1947 the various committees of the 
Legislative Council have kept minutes of their meetings and made 
reports which have included specific legislative proposals. 

Standing committees of the legislature do not keep minutes except 
to record actions on bills. In the past the Joint Committee on Finance 
did keep such minutes but this is no longer the practice. The Joint 
Survey Committee on Retirement Systems is required by law to 
report to the legislature on each bill affecting retirement systems 
respecting its purpose, its actuarial soundness, and its value as a 
matter of public policy. In 1949 at the end of its first legislative ex- 
perience, the committee published a summary of all of its reports. 

There are some classic illustrations of committee reports and 
minutes which are frequently studied in an effort to determine some 
obscure point of legislative intent. The five-volume report of the 
Committee on Industrial Insurance which formed the basis for the 
Workmen’s Compensation Act, the minutes and reports of the 
Juvenile Delinquency Committee and of the Public Welfare Revision 
Committee are illustrations of reports which are studied even today 
to secure background material and the intent of the legislation. As 
far as possible, the Legislative Reference Library seeks to maintain 
a file of these minutes and reports. 


The Blue Book and the Red Book 


The Wisconsin Blue Book is edited by the Library biennially in 
even-numbered years. It is an encyclopedia of facts relating to 
Wisconsin government, containing election statistics, party plat- 
forms, data concerning municipalities, information regarding each of 
the administrative departments, a résumé of the state courts, data 
on state organizations and publications, and at least one major 
article on some aspect of Wisconsin government. 

Additionally, the Library assists the Revisor of Statutes in the 
preparation of the Wisconsin Red Book. This is a biennial compilation 
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of procedural rules, standing orders, and regulations of state ad- 
ministrative bodies. 


Use in the Practice of Law 


How lawyers may employ the many types of material available 
in the Legislative Reference Library is discussed in 1940 Wis. L. 
Rev. 453. The use of such “extrinsic aids” can often be an invaluable 
part of statutory interpretation, brief writing, predictions of legisla- 
tive action, and the advisory function of a practicing attorney. 


III. Conciusion 


The Legislative Reference Library has traditionally put a premium 
on rendering service. Its offices in the Capitol building in Madison 
are open daily until 5 p.m., as well as Saturday mornings. During 
the legislative session its services are available fourteen hours a day 
during the legislative week. 

The work of the library is confidential and to a large degree anony- 
mous. The nature of drafting assignments and the source of request 
is never divulged until after the bill has been introduced or the 
session ended. Similarly, requests for information are held in con- 
fidence. With rare exceptions, the work of the Library is done in 
the name of the Library. While it may be released over the Chief’s 
name, one or more of the staff may have contributed to the result. 

Equally important is the fact that the Legislative Reference 
Library is strictly nonpartisan. Not only is this true of the bill draft- 
ing function in which the staff will draft a bill in accordance with 
the specifications made out by any member of the legislature, but it 
is also true of the library facilities in which material is sought on all 
points of view. 

The three functions of procuring, indexing, filing and making 
available significant material, of providing competent bill drafting 
to translate legislative intent into working statutes, and of search- 
ing for, gathering and synthesizing facts and opinions regarding 
existing and potential governmental operations are all accepted 
practices in Wisconsin. To permit the legislative process to work 
most successfully, these functions must be performed. But their 
benefit and aid to practicing attorneys, to the courts, and to the 
public of this state in general should not pass unnoticed. Wisconsin’s 
half-century of leadership in this field attests to that fact. 
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Justice Douglas and Civil Liberties” 


Leon D. Epsternf 


An inquiry into the views of William O. Douglas on civil liberties 
issues starts only with his opinions as an Associate Justice of the 
Supreme Court. Unlike his ideas on economic policy, which found 
frequent expression during his career as a law professor and New 
Deal administrator,! Douglas’ predilections on civil liberties issues 
were never made a part of his public record prior to his appointment 
to the Court in 1939. This is not to say that Douglas was without 
decided views before 1939 on such a matter as freedom of speech, 
but only that the nature of his pre-judicial career did not afford the 
opportunity to formulate whatever principles may have been im- 
plicit in his general political doctrine. Since his appointment to the 
Court, however, Justice Douglas has most certainly had an ample 
opportunity to state his point of view on a very wide variety of 
issues concerned with civil liberties. The ten years of his judicial 
tenure have coincided with an unprecedented volume of cases re- 
volving about the application of constitutional safeguards to personal 
liberties. These cases have been so many and various that it is not 
possible to analyze all of Justice Douglas’ opinions on each of the 
several main issues. However, a sampling of opinions will provide 
the main outlines of the Justice’s position, while some of the nuances 
must necessarily be neglected. 

It should be added, also by way of introduction, that this inquiry 
does not proceed on the crude assumption that a Justice’s stand in a 
given case is necessarily an index to his belief in the value of preserv- 
ing personal liberties. It is recognized that a Justice might very well 
believe in the importance of freedom, but for one reason or another 
also contend that the judicial power should not, in some legal cir- 
cumstance, intervene to protect the exercise of freedom. When, 
however, a Justice takes a stand, one way or the other, in a relatively 
large number of instances in which government power and individual 
liberties are juxtaposed, then it seems entirely reasonable to con- 

* The scope of this article extends through the 1948-49 term of the Court. 
Justice Douglas was unable, because of a horse-back riding accident, to partici- 


pate in most of the 1949-50 work of the Court. 

t Assistant Professor of Political Science, U. of Wisconsin; Ph.D., U. of Chi- 
cago (1948); Assistant Economist, National Resources Planning Board, 1941- 
1942; Assistant Professor, U. of Oregon, 1947-1948. 

1 Douglas’ economic views were dealt with in the author’s Economic Pre- 
dilections of Justice Douglas, 1949 Wis. L. Rev. 531. 
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clude that the intensity of the Justice’s belief in the value of civil 
liberties is being revealed by the pattern of his opinions. That much 
certainly may be pointed out with respect to the stand of Justice 
Douglas, without necessarily implying any judgment of whether 
that stand is, case by case, right or wrong. 


I. SUBSTANTIVE LIBERTIES 


That Justice Douglas’ belief in the importance of judicial guaran- 
tees of civil liberties has actually developed during his service on 
the Court is most strongly supported by his record on the line of 
cases involving Jehovah’s Witnesses. These cases centered about the 
Witnesses’ claims to constitutional protection against a variety of 
state and municipal regulations, under the doctrine that the Four- 
teenth Amendment applied the restrictions of the First Amendment 
to the states. To begin with, Douglas did not display any special 
zeal for defending the civil liberties of the Witnesses. In Minersville 
School District v. Gobitis,? Douglas was aligned with all of the Court, 
save for Justice Stone, in support of Justice Frankfurter’s opinion 
upholding a state law that required children, as a condition of school 
attendance, to salute the American flag. It remained for Justice 
Stone to present the classic argument for judicial protection of 
freedom of religion, and in this instance to defend the right of Je- 
hovah’s Witnesses to refuse, as a matter of religious conscience, to 
salute the flag. There is no reason, of course, to believe that at this 
stage Justice Douglas, or any other member of the Court majority 
in the Gobitis case, thought matters of religious conscience of little 
value. All that is plain is that Douglas and the Court thought that 
the general doctrine of judicial non-intervention in an area of state 
regulatory activity represented a greater value than the particular 
principle of civil liberty. 

Such was not Justice Douglas’ scale of values much longer. Only 
two years later, in connection with Jones v. Opelika,’ he joined Black 
and Murphy in a public recantation, and in the unusual statement 
that they now believed the Gobitis case to have been “wrongly de- 
cided.’’* Stone, Black, Douglas, and Murphy were all dissenting from 
the Court’s validation of a city ordinance requiring Jehovah’s Wit- 
nesses, among others, to procure a license prior to selling books and 
pamphlets on the streets. The dissenting justices believed the city 
ordinance to be invalid because it violated constitutionally guaranteed 


2 310 U.S. 586 (1940). 
+316 U.S. 584 (1942). 
‘ Id, at 624. 
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freedoms, and they joined in an opinion, written by Stone, that 
stated that freedom of speech and religion were “in a preferred posi- 
tion’ as far as judicial interpretations were concerned. This became 
the central point of Douglas’ new approach to judicial review of 
state action. From this point on, Douglas while adhering generally 
to a doctrine of limited judicial power with respect to state economic 
regulation, contended for a very strong policy of judicial interven- 
tion whenever state actions affected civil liberties. Jointly with Black 
and Murphy, Douglas stated this credo in a well-known footnote to 
a concurring opinion in 1942: 


To hold that the Fourteenth Amendment was intended to 
and did provide protection from state invasions of the right of 
free speech and other clearly defined protections contained in 
the Bill of Rights . . . is quite different from holding that “due 
process,’’ an historical expression relating to procedure .. . 
confers a broad judicial power to invalidate all legislation which 
seems “unreasonable” to courts. In the one instance, courts 
proceeding within clearly marked constitutional boundaries 
seek to execute policies written into the Constitution; in the 
other, they roam at will in the limitless area of their own beliefs 
as to reasonableness and actually select policies, a responsibility 
which the Constitution entrusts to the legislative representatives 
of the people.® 


Whether the protections contained in the Bill of Rights are actually 
so “clearly defined’? may be open to some question in light of sub- 
sequent judicial disagreements over just what is protected from 
state action. For Justice Douglas, the liberties occupying the pre- 
ferred constitutional position have usually been interpreted very 
broadly. This position is well illustrated by his stand in the Jehovah’s 
Witnesses cases that followed. When West Virginia Board of Educa- 
tion v. Barnette,’ directly overruling the Gobitis doctrine, was decided 
in 1943, Douglas joined in the Court’s opinion and also in a strong 
concurring opinion denouncing the flag-salute law. That law, how- 
ever, was only one of the regulatory measures that the Jehovah’s 
Witnesses challenged in the Court. Actually the Court and Justice 
Douglas have been willing to go a good deal farther in limiting the 
states’ regulatory power with respect to this religious sect. There 
are a number of illustrative cases,* but there are a few that serve 





5 316 U.S. 584, 608 (1942). 
aH ae Power Commission v. Natural Gas Pipeline Co., 315 U.S. 575, 600-01 


7319 U.S. 624 (1943). 
® Barber, Religious Liberty v. The Police Power: Jehovah's Witnesses, 41 Am. 
Pot. Scr. Rev. 226 (1947). 
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especially well because the opinions in favor of the rights of the 
Witnesses were delivered by Justice Douglas. 

Two of these opinions, it is significant to note, imposed limitations 
on the local powers of taxation. In Murdock v. Pennsylvania,® Doug- 
las, writing for a majority of five justices, held invalid a municipal 
ordinance requiring religious colporteurs, along with other peddlers, 
to pay a license tax as a condition of their activities. This tax, as 
applied to the free distribution or the sale of religious tracts was 
held to be a charge on Jehovah’s Witnesses for the distribution of 
their religious ideas. Selling of the pamphlets did not make the 
activity a commercial one, said Douglas, to be regulated by the state 
or city along with other commercial activities. Thus it was not a 
saving grace of the ordinance that peddling of religious tracts was 
treated on a non-discriminatory level with commercial peddling. 
Such actually was the vice of the ordinance, Douglas emphasized, 
for “freedom of press, freedom of speech, freedom of religion are in 
a preferred position.’’!° In this instance, it should be noted, Douglas 
was not using the “preferred position’ doctrine merely to defend 
from state interference a devotion to religious beliefs. What was 
defended was the privilege of a religious group to sell (as well as 
merely to distribute) its literature without being subject to the same 
tax levied on a commercial group selling literature or other articles. 

Douglas also spoke for the Court to protect the Witnesses from a 
local tax in Follett v. Town of McCormick." This time there was ruled 
invalid a license tax on book agents, as it was applied to a local 
resident who earned his living from the sale of Witnesses literature. 
This tax in its application, said Douglas, was not distinguishable 
from that held invalid in the Murdock case. The local preacher no 
more than the itinerant could be taxed “for the exercise of that 
which the First Amendment has made a high constitutional privi- 
lege.’’"? Probably there is much to be said for the logic of Douglas’ 
refusal to draw a line between the sales of the local preacher in this 
case and those of the itinerant in the Murdock case. Thus Douglas’ 
opinion here, granting a tax exemption to a preacher earning his 
entire living by selling Witnesses literature, appears as an inevitable 
consequence of the doctrine that the sale of religious tracts is, by 
virtue of the kind of material distributed, a special occupation pro- 
tected from local taxation by the Constitution. This, the three dis- 
senting justices thought, was a principle that could lead logically to 

* 319 U.S. 105 (1943). 

10 Td. at 115. 


11 321 U.S. 573 (1944). 
2 Td. at 578. 
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the exemption from taxation of all the commercial properties owned 
by wealthy churches. This reductio ad absurdum does not, however, 
seem warranted by Douglas’ reasoning, which would seem to allow 
for a legitimate distinction for purposes of taxation, between a 
church’s sale of religious literature and a church’s income from 
strictly commercial property. It is the nature of the activity, namely 
the distribution of religious literature, that Douglas was anxious to 
protect, and not necessarily a religious organization engaged in a 
venture that might itself have nothing to do with the dissemination 
of ideas. 

More recently Justice Douglas has had the opportunity to deal 
with local government regulation of another of the Witnesses’ media 
for the dissemination of ideas: the loud-speaker. In Saia v. People of 
the State of New York" Douglas spoke for a majority of five justices 
to invalidate a penal ordinance under which Lockport, New York, 
forbade the use of sound amplification devices without a permit 
issued by the Police Chief with uncontrolled discretion. The case 
concerned a Witnesses minister who was refused a second permit to 
amplify his lecture in a public park. This amounted, said Douglas, to 
“previous restraint on the right of free speech,’ and such a power 
in the hands of the Chief of Police made the statute invalid on its 
face. Douglas stated that his ruling did not mean that local com- 
munities were unable to protect themselves against noise by regulat- 
ing the decibels, or the hours and places of discussion. Such regula- 
tions would be quite different, he contended, from allowing the 
police, as Lockport had done, “to bar the use of loud-speakers be- 
cause their use can be abused.’ It was this previous restraint on 
free speech that made Lockport’s ordinance something more than 
merely an effort of a community to protect itself against a public 
nuisance. This, however, was not to be the Supreme Court’s last 
word on the free speech problems posed by the use of amplifying 
devices. The issue, in only slightly different form, was posed again 
in Kovacs v. Cooper,’ and this time the Court upheld a Trenton, New 
Jersey, ordinance prohibiting the use on city streets of sound trucks 
emitting loud and raucous noises. However Douglas along with 
Black, Murphy, and Rutledge, dissented on the ground that Trenton’s 
ordinance in application was not distinguishable from that which the 
Court had invalidated in the Sata case. Actually, Justice Black 
wrote in dissent, the conviction under the Trenton ordinance was 
13 334 U.S. 558 (1948). 

M Td. at 559-60. 


6 Td. at 562. 
16 336 U.S. 77 (1949). 
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simply for operating a sound truck, and not, as the Court thought, 
for emitting loud and raucous noises. Which of these two interpreta- 
tions should be accepted most probably depends on whether one can 
conceive of a sound truck ever emitting anything besides loud and 
raucous noises. If not, then Trenton’s ordinance, without any ques- 
tion, amounts to a prohibition on the use of such amplification. This, 
undoubtedly, was what concerned Douglas and the other dissenting 
justices, for Black remarked that the Court’s validation of the 
Trenton ordinance discriminated against opinion (in this case, a 
labor union’s)!” that was being denied expression by newspapers and 
other media of mass communication. 

Justice Douglas himself had the opportunity to express his prefer- 
ences for the value of free speech, as opposed to the considerations of 
community control, in one of the most significant civil liberties cases 
of recent years, Terminiello v. City of Chicago.’* A Chicago ordinance 
provided that persons making, countenancing, or assisting in making 
any improper noise, riot, disturbance, or breach of the peace could 
be convicted of disorderly conduct. Terminiello had addressed a 
crowd of 800 fascist-minded sympathizers, with another crowd of 
1000 opponents protesting outside, and had in these tense circum- 
stances vigorously criticized various political and racial groups. He 
was subsequently charged with a “‘breach of peace,’’ which the trial 
court said consisted of any ‘‘misbehavior which violates public peace 
and decorum.’”!* Further charging the jury, the trial court said that 
such “misbehavior may constitute a breach of peace if it stirs the 
public to anger, invites dispute, brings about a condition of unrest, 
or creates a disturbance, or if it molests the inhabitants in the en- 
joyment of peace and quiet by arousing alarm.’’”° These instructions 
of the trial court turned out to be the cornerstone of Dougias’ 
opinion, although Terminiello had not taken exception to these words 
but had simply maintained at all times that the ordinance as applied 
to his conduct had violated his right of free speech under the First 
Amendment. Thus the argument, until Justice Douglas’ opinion, 
had been focused on whether his speech was such as to constitute 
fighting words and so go beyond constitutional guarantees. But 
that question, Douglas said, was not to be reached by the Court 





17 Douglas’ favorable views concerning the covering of union activities under 
the free speech doctrine were expressed in his concurring opinion in Thomas v. 
Collins, 323 U.S. 516, 543-44 (1945), and in his joining Justice Black’s dissent in 
Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 U.S. 287, 301-02 (1941). 

18 337 U.S. 1 (1949). 

19 Td. at 3. 

20 Ibid. 
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because of the need for facing the preliminary question of the validity 
of the trial court’s construction. And this construction, Douglas said, 
was as objectionable a restriction on freedom of expression as if it 
were itself written into the law. Douglas’ opinion provides this 
summary statement of his views: 

. . a function of free speech under our system of government 
is to invite dispute. It may indeed best serve its high purpose 
when it induces a condition of unrest, creates dissatisfaction 
with conditions as they are, or even stirs people to anger. Speech 
is often provocative and challenging. It may strike at prejudices 
and preconceptions and have profound unsettling effects as it 
presses for the acceptance of an idea. That is why freedom of 
speech, though not absolute . . . is nevertheless protected against 
censorship or punishment, unless likely to produce a clear and 
present danger of a serious substantive evil that rises far above 
public inconvenience, annoyance, or unrest. . . . There is no 
room under our Constitution for a more restrictive view. For 
the alternative would lead to standardization of ideas either by 
legislatures, courts, or dominant political or community groups. 

The ordinance as construed by the trial court seriously in- 
vaded this province. It permitted conviction of petitioner if his 
speech stirred people to anger, invited public dispute, or brought 
about a condition of unrest. A conviction resting on any of these 
grounds may not stand.”! 


It was argued by the dissenting justices that the conviction of 
Terminiello did not actually rest on any of these grounds, and that 
the Illinois courts, in reviewing the conviction, had construed the 
ordinance as punishing only “fighting words.’’? Perhaps from a legal 
point of view this might be the main issue of the Terminiello de- 
cision. However, from the point of view of an examination of Doug- 
las’ position on civil liberties, it is not so important that the decision 
turned on a highly controversial technical point as it is to note the 
Justice’s preference for protecting freedom of expression from what a 
community regarded as the preservation of law and order. It is not 
necessary to agree with Justice Jackson, who in dissenting contended 
that the Court was sterilizing “the power of local authorities to keep 
the peace,’’** to realize the very great importance that Douglas was 
attaching to the maintenance of free speech. The Terminiello case, 
as evidenced by the five-to-four split of a generally liberal Court, was 
not by any means an open-and-shut instance of brutal or completely 
unwarranted suppression of speech. The city of Chicago had actually 
provided the police protection that made it possible for Terminiello 

31 337 U.S. 1, 4-5 (1949). 


22 Td. at 7. 
3 Id. at 28. 
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to speak without being mobbed, and had subsequently only gone so 
far as to fine him $100 for a speech that might reasonably have been 
regarded as inflammatory in the already heated circumstances. 

The strength of Douglas’ preference for freedom of expression is 
also illustrated by the occasions when the Court has had to weigh the 
value of such freedom against the value of the judicial power to punish 
for contempt of court. Douglas’ opinion in Craig v. Harney* is the 
best example of his views on this subject. The facts of the case were 
these: a publisher, an editorial writer, and a reporter had been 
sentenced to three days in jail for contempt because of their publica- 
tion of criticism of a judge. The judge had apparently coerced a jury 
to decide a case, in Corpus Christi, Texas, in favor of the owner of a 
business building who was seeking to regain possession from a man 
then in military service. The criticism of the judge’s action was 
published at the very time that the serviceman was requesting a 
new trial, and thus the basis for the contempt charge was that the 
publication was meant to arouse public opinion in such manner as 
to influence the judge to grant a new trial. The problem, Douglas 
stated, involved ‘‘the power of a court promptly and without a jury 
trial to punish for comment on cases pending before it and awaiting 
disposition. The history of the power to punish for contempt. . . and 
the unequivocal command of the First Amendment serve as constant 
reminders that freedom of speech and of the press should not be 
impaired through the exercise of that power, unless there is no doubt 
that the utterances in question are a serious and imminent threat to 
the administration of justice.’’* 

It was necessary, Douglas thought, for the Supreme Court to look 
at the utterances themselves to see whether they constituted such a 
serious and imminent threat. The Justice’s examination disclosed 
that the editorial criticism of the judge contained strong and in- 
temperate language, but not enough to constitute contempt: 

The vehemence of the language used is not alone the measure 
of the power to punish for contempt. The fires which it kindles 
must constitute an imminent, not merely a likely, threat to the 
administration of justice. The danger must not be remote or 
even probable; it must immediately imperil.” 


To immediately imperil the administration of justice, the utterances 
would have had to intimidate the judge. And, Douglas said, it should 
not be assumed that the judge could be intimidated. 





* 331 U.S. 367 (1947). For another opinion of Douglas on the same issue, 
see Nye v. United States, 313 U.S. 33 (1941). 

% Craig v. Harney, 331 U.S. 367, 373 (1947). 

% Td. at 376. 
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The dissenting justices in this instance attacked Douglas’ opinion 
at several points, but the principal burden of their objection was to 
the independent re-examination of the facts by the Supreme Court. 
This seemed to the minority of justices to involve a wholly new 
deprivation of the power of state courts to punish for contempt.*” Of 
course, it is just this power that Justice Douglas believed should be 
restricted by the federal judiciary because of the transcending im- 
portance of the freedoms guaranteed by the First Amendment. 

Douglas’ preferences on this score have been termed by Justice 
Jackson “a dogma of absolute freedom,’’* but the epithet does not 
seem justified by the nature of Douglas’ position. His opinions may 
seem, on occasion, to be dogmatic, but they are not the approach of 
an absolutist. If the essential relativism of Douglas’ conception of 
freedom of expression is not fully illustrated by his weighing of 
alternative considerations in the cases already discussed, there is 
ample evidence to be discovered in his middle-of-the-road position 
in United Public Workers v. Mitchell.2* Douglas did not, it is true, 
join the majority opinion of the Court which upheld the Hatch Act’s 
provision that political activity of a federal employee was the basis 
for disciplinary action against that employee. Neither did he join 
those dissenting justices who argued that the provision was uncon- 
stitutional in its entirety. The Court had balanced constitutional 
guarantees of freedom of expression against Congress’ power to 
protect the government from the evils of political partisanship on 
the part of its employees, and arrived at the conclusion that it was 
more important that Congress be left free to deal with the evils. At 
the other extreme was Justice Black’s dissent to the effect that 
Congress simply had no power to limit the political activity of gov- 
ernment employees. 

What Douglas maintained, however, was that Congress had the 
power to prohibit some employees from engaging in political activity. 
Specifically Douglas distinguished between administrative employees 
and industrial employees. His dissent began with a lengthy discus- 
sion of the role of administrative civil servants in modern democratic 
government, and presented an argument for their insulation from 
politics. However this argument, Douglas emphasized, could not 
apply to industrial employees. Accordingly much of the Justice’s 
dissent was devoted to an explanation of why Congress did not have 





27 Craig v. Harney, 331 U.S. 367, 384. (1947). 
78 Terminiello v. City of Chicago, 337 U.S. 1, 28 (1949). 
29 330 U.S. 75 (1947). 





134 WISCONSIN LAW REVIEW [Vol. 1951 


the power to prohibit the political activity of a government em- 
ployee (named Poole), who worked in an industrial capacity: 


Poole, being an industrial worker, is as remote from contact 
with the public or from policy making or from the functioning 
of the administrative process as a charwoman. The fact that he 
is in the classified civil service is not, I think, relevant to the 
question of the degree to which his political activities may be 
curtailed.*° 


The fact that Congress did think that being in the classified civil 
service was relevant to the curtailment of political activities did 
not deter Douglas from establishing, in effect, his own test of rele- 
vancy, namely the nature of the civil servant’s activity. 

It would appear that Douglas, in a thoroughly pragmatic manner, 
simply came to the conclusion that the Hatch Act’s prohibition as 
applied to all government employees would produce consequences 
too serious to be tolerated in a democratic society. “If,” he said, “‘at 
some future time it should come to pass in this country, as it has in 
England, that a broad policy of state ownership of basic industries 
is inaugurated, does this decision mean that all of hundreds of thou- 
sands of industrial workers affected could be debarred from the 
normal political activity which is one of our valued traditions?’ 
Douglas was not, of course, thinking only of such a relatively remote 
future consequence, but primarily, it may be assumed, of the present 
results of prohibiting the political activity of an already large number 
of non-administrative employees of the government. The Justice 
provided this summary statement: 


To sacrifice the political rights of the industrial workers goes 
far beyond any demonstrated or demonstrable need. Those rights 
are too basic and fundamental in our democratic political society 
to be sacrificed or qualified for anything short of a clear and 
present danger to the civil service system. 


Thus Douglas, starting from the point of view that political rights 
are “basic and fundamental,’ appeared willing to justify their 
limitation, but only where the evils of the exercise of such rights 
were most apparent so far as the civil service system was concerned. 
Whatever else this doctrine may seem, it is most certainly not 
absolutist. 

This is not an unimportant point to note concerning Douglas’ at- 
titude toward the basic liberties guaranteed by the First Amendment. 


30 330 U.S. 75, 122 (1947). 
% Td. at 123. 
2 Id. at 126. 
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For if the Justice is concerned with an examination of the circum- 
stances, even those of peacetime, surrounding legislative limitations 
on freedom of expression, it is then not entirely unlikely that he should 
find in the circumstances of wartime certain exigencies that would 
justify legislative limitations on freedom. Yet, by way of summary 
of Douglas’ stand in the cases already discussed, it is also significant 
to realize that the Justice has developed a decided preference for the 
judicial protection of freedom even when there are conflicting and 
not unappealing considerations on the other side. Accordingly, he 
rejected, particularly in the Jehovah’s Witnesses cases, the claims of 
state and local government to regulate and to tax local activities 
without interference from the federal judiciary. In the Terminiello 
case he preferred free speech, when it invited dispute and even 
threatened the public peace, over the opposing argument for preserv- 
ing law and order. And even the sanctity of the judicial process 
yielded when Douglas chose to overrule a contempt of court convic- 
tion. Furthermore these cases are only a sample of Douglas’ prefer- 
ence on the large issue involved, and the examples are by no means 


exhausted.** 
II. PRocepURAL LIBERTIES 


The concern of the Court and of Justice Douglas with civil liberties 
has, especially in recent years, extended beyond the area of the sub- 
stantive freedoms protected by the First Amendment. The procedural 
guarantees of the Bill of Rights have often been the subject of the 
sharpest judicial controversy, occasionally with reference to trials in 
federal courts but more frequently on the question of the applica- 
bility to state courts of the constitutional guarantees of fair trial. 
From the beginning of his Court record on this issue, Justice Douglas 


%3 Among other illustrations, the following are noteworthy: Douglas’ opinion 
for the Court in Hannegan v. Esquire, 327 U.S. 146 (1946), overruling the ad- 
ministrative action of the Postmaster General; the opinion of the Court majority, 
including Douglas, in Winters v. New York, 333 U.S. 507 (1948), invalidating a 
New York law which forbade the distribution of a magazine “inciting violent 
and depraved crimes”; and Justice Rutledge’s concurring opinion, joined by 
Douglas and two other justices, in United States v. Congress of Industrial Or- 
ganizations, 335 U.S. 106, 129-59 (1948), which provides an instance of Douglas’ 
willingness to have a section of a federal statute (the Taft-Hartley law) ruled 
unconstitutional. 

Not included in this discussion, because they seem to stand apart, even though 
also concerned with the First Amendment, are the two recent cases involving 
the separation of church and state. In Everson v. Board of Education of Ewing 
Township, 330 U.S. 1 (1947), Justice Douglas was with the majority of the Court 
that upheld the appropriation of tax-raised funds to pay the bus fares of Catholic 
pe school pupils (among others). In People of State of Illinois ex rel. 

cCollum v. Board of Education, 333 U.S. 203 (1948), Douglas was with the 
Court majority that ruled unconstitutional the program whereby pupils of a 
state school system were released temporarily from secular study on condition 
that they attend religious classes conducted in the public school building. 
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has been among the Justices contending that the Bill of Rights, as 
an essential component of due process of law, is to be fully applied 
to trials held under state laws. This has meant that the Justice has 
been just as desirous of enforcing a national standard of judicial pro- 
cedure as he was of enforcing a uniform standard of freedom under 
the First Amendment. Consequently he has been as willing to re- 
examine the factual basis of state trials as he was to re-examine the 
factual basis for state actions affecting free speech and free press. 
Protection of the accused from state action has unquestionably been 
the prime consideration. 

On this, as on some other issues, Douglas appears to have followed 
the lead of Justice Black. In Lisenba v. California* and Hysler v. 
Florida*® Douglas first indicated his stand by joining Black’s dissent- 
ing opinions. The first of these was filed against the state’s use of a 
confession which seemed to have been obtained after a long period 
of questioning of the defendant while he was held incommunicado 
and without counsel. The murder conviction that the Court upheld 
in Hysler v. Florida was objected to by Black and Douglas on the 
ground that there was introduced at the trial certain false testimony 
that had been obtained from accomplices of the accused by coercion 
and intimidation. The use of testimony, particularly a confession, 
obtained by objectionable methods has, since these two cases, been 
one of the principal items in Douglas’ stand against upholding con- 
victions of state courts. 

Another main consideration, the denial of the right of counsel, was 
broached in Betts v. Brady.* Here, in a case involving a robbery 
conviction, a majority of the Court decided that the right to counsel 
was not always necessary to a fair trial, and that there was no hard 
and fast rule to which the states should be held in this respect. 
Douglas as well as Murphy joined in Black’s strong dissent that 
would have overruled the conviction because the trial court had 
refused to appoint counsel for the impoverished defendant when he 
had requested it. The dissenting opinion actually stressed the cir- 
cumstances that seemed to amount to a violation of this particular 
defendant’s constitutional right to a fair trial. Yet the opinion also 
made plain that the three dissenting justices really preferred a 
constitutional interpretation of the Fourteenth Amendment under 
which the Sixth Amendment’s guarantee of right to counsel would 
be applicable to state courts in the same way as to federal courts. 





* 314 U.S. 219 (1941). 
% 315 U.S. 411 (1942). 
% 316 U.S. 455 (1942). 
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This, of course, is the basic doctrine to which Justice Douglas has 
adhered on questions of procedural rights in state courts, but the 
doctrine has not been accepted by a majority of the justices. The 
Court has reviewed the circumstances of each alleged denial of con- 
stitutional right to decide whether the procedure was such as to 
violate what the justices regarded as the essential ingredients of due 
process. Not unexpectedly, there have been, from time to time, sharp 
disagreements on this question. Almost invariably in these instances, 
Douglas has found what seemed to him to be substantial deprivation 
of the general constitutional right to a fair trial, and occasionally a 
majority of justices have been similarly persuaded.*” However, this 
kind of uneven application of the strictures of the Bill of Rights has 
never satisfied Douglas, and he has not ceased to reiterate, along 
with Black, Murphy, and Rutledge, his belief that the state courts 
should be held to the letter of the first eight amendments. 

Adamson v. California*® provides the best illustration of the Black- 
Douglas view as contrasted with that of the majority of the Court. 
It was ruled by the Court that the California law allowing comment 
by court and counsel on a defendant’s refusal to testify did not con- 
stitute a violation of the Fourteenth Amendment’s guarantee of due 
process. Therefore, said the Court, the defendant’s claim was unten- 
able insofar as he urged that the conviction be set aside because of 
the comments of court and counsel on his unwillingness to testify. 
Constitutionally, the Court was again holding that the full force of 
the protection against compulsion to testify was not made applica- 
ble to the states by the Fourteenth Amendment. The position of 
Black and Douglas was exactly antithetical.*® Their dissent, written 
by Justice Black, disagreed with the Court’s maintenance of the 
precedent “that although comment upon testimony in a federal 
court would violate the Fifth Amendment, identical comment in a 
state court does not violate today’s fashion in civilized decency and 
fundamentals and is therefore not prohibited by the Federal Consti- 
tution as amended.’’*° Black (and Douglas) would not pick and choose 
among the constitutional rights: 


I would follow what I believe was the original purpose of the 
Fourteenth Amendment—to extend to all the people of the na- 





37 See, for ae Douglas’ — for a majority of the Court in Williams 
v. Kaiser, 323 U.S. 471 (1945); Tomkins v. Missouri, 323 U.S. 485 (1945); and 
Malinski v. New York, 324 U.S. 401 (1945). 

38 332 U.S. 46 (1947). 

3* Justices Murphy and Rutledge also dissented from the Court’s opinion, and, 
as has frequently happened, on even broader grounds than Black and Douglas. 


40 332 U.S. 46, 69 (1947). 
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tion the complete protection of the Bill of Rights. To hold that 
this Court can determine what, if any, provisions of the Bill of 
Rights will be enforced, and if so to what degree, is to frustrate 
the great design of a written Constitution.“ 


This dissent is in many ways a significant opinion. Black and 
Douglas not only stated their belief that the Fourteenth Amendment 
should apply to state actions the full protection of personal liberties 
afforded by the Bill of Rights. They also contended that the Four- 
teenth Amendment should definitely not apply to state actions a 
constitutional protection for property rights. The heart of the dissent 
was that the Bill of Rights, and only the Bill of Rights, was made 
applicable to the states by the due process clause of the Fourteenth 
Amendment. Black and Douglas opposed the Court’s use, as in the 
Adamson case, of a “natural-law-due-process formula’”’ in order to 
select what was “basic.’’ For even if such a formula did protect civil 
liberties, Black wrote, it has also been used and can be used “‘to roam 
at large in the broad expanses of policy and morals and to trespass, 
all too freely, on the legislative domain of the States as well as the 
Federal Government.’’*? The “strict-application-of-the-Bill-of-Rights 
formula,”’ championed by Black and Douglas, seemed on the other 
hand to provide a curious reconciliation between two essentially con- 
flicting values of judicial review of state legislation: that the Court 
should protect civil liberties and at the same time interfere as little 
as possible with state functions. Douglas had already, as was noted, 
subscribed to the essence of this formula in the cases concerned with 
protecting the substantive liberties of the First Amendment. Now, 
however, that part of the formula calling for judicial action in behalf 
of individual rights was extended considerably beyond the general 
protection of freedom of speech and freedom of the press. It is, in 
fact, extended, as evidenced by the Adamson case, to the point of 
protecting a defendant against a state law permitting court and 
counsel to comment on his unwillingness to testify. 

So much for the general approach of Justice Douglas. There remain 
to be analyzed some recent examples of the Justice’s opinions on the 
various aspects of the procedural liberties issue. 


Involuntary Confessions 


One group of cases centers about the use of involuntary confessions. 
Douglas’ most striking opinion on this score is that delivered in 
connection with a judgment supported by a bare majority of the 


41 332 U.S. 46, 89 (1947). 
@ Td. at 90. 
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Court in Haley v. Ohio.* Actually only Black, Murphy, and Rutledge 
supported Douglas’ opinion, but Justice Frankfurter, writing his 
own opinion, concurred in the judgment in favor of the defendant. 
Thus the Court reversed the conviction of a fifteen year old Negro 
boy who had confessed a murder after five hours of interrogation, 
starting at midnight, by police officers working in relays. The boy 
had not been warned of his rights, and he was without benefit of the 
advice of friends, family, or legal counsel. “‘We do not think,” said 
Douglas, ‘‘the methods used in obtaining this confession can be 
squared with that due process of law which the Fourteenth Amend- 
ment commands.’ Douglas’ opinion explains at some length the 
evils implicit in the use of such methods, and concludes with this 
very broad statement: “The Fourteenth Amendment prohibits the 
police from using the private, secret custody of either man or child 
as a device for wringing confessions from them.’ It is with the im- 
port of this statement that Justice Frankfurter seems to differ, for 
Douglas’ words might very well be taken to imply that he regarded 
the general police practice of questioning a suspect before arraign- 
ment as itself unconstitutional—without requiring the Court to 
analyze the circumstances and calculate the effects. 

That such might be Justice Douglas’ view would appear to be 
supported by his concurring opinions in three similar cases arising 
in the 1948-49 term of the Court. In each of these, Justice Frank- 
furter wrote the opinion of a Court majority to the effect tiiat a 
denial of due process was involved in allowing the trial court’s ad- 
mission of an involuntary confession. Douglas’ concurring opinion 
in the first of these, Waits v. State of Indiana, protested against 
“detention without arraignment”’ as well as against the “inquisition”’ 
conducted by police officers.“ The next case, Turner v. Commonwealth 
of Pennsylvania, seemed to Douglas “but another vivid illustration 
of the use of illegal detentions to exact confessions.’’47 And in Harris 
v. State of South Carolina, Douglas said that it also was an example 
of ‘the use by the police of the custody of an accused to wring a 
confession from him.’’** Although in none of these cases did the 
Justice actually say that the questioning of a suspect before arraign- 
ment always is such as to deprive the individual of a constitutional 
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right, nevertheless it is plain that Douglas came closer to such a 
view than did his colleagues. 


Right to Counsel 


Douglas’ insistence on the importance of the right to counsel has 
also been restated clearly in a recent term of the Court. The occasion 
was provided by Bute v. Illinois,*® when the majority of five Justices 
upheld an Illinois court’s non-assignment of counsel in a non-capital 
criminal case. Douglas dissented, in an opinion joined by Black, 
Murphy, and Rutledge. He contended that since appointment of 
counsel was a requirement of due process of law in capital cases, 
therefore it should logically be required here “though liberty rather 
than life hangs in the balance.’’*° The nature of the charge (taking 
indecent liberties with children) and the inability of the average 
man to defend himself were such as to require counsel, Douglas 
thought, if a fair trial were to be assured. He also took the oppor- 
tunity to attack again the Betts v. Brady doctrine, under which the 
Court attempted to ascertain, case by case, the need for counsel. 
Douglas preferred to insist that counsel be provided as a matter of 
constitutional right for all those accused of serious offenses (capital 
or otherwise). In fact, Douglas continued, as late as the 1948-49 term 
of the Court, to urge that Belts v. Brady should be overruled." 


Trial by Jury 


Another aspect of procedural liberty for which Douglas has shown 
special concern is the right to trial by jury. He has desired to hold 
both federal and state courts hard and fast to what he has regarded 
as the democratic features of the jury system. “The jury under our 
constitutional system,’’ Douglas wrote in one case, ‘‘is the tribunal 
selected for the ascertainment of guilt.’’*? Douglas has not only been 
anxious that this function of the jury’s be protected, but he has also 
insisted that the jury be selected in an equalitarian manner. This has 
meant, among other things, that Douglas objected to the exclusion 
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of women from juries, and in Ballard v. United States** he held for 
the Court that the exclusion of women from a federal jury was suf- 
ficient cause to set aside the conviction of using the mails to defraud. 
More important than this stand, however, is Douglas’ position 
against the use of “blue ribbon” juries in state courts. In Fay »v. 
People of New York® Douglas joined Murphy’s dissent, along with 
Black and Rutledge, urging that the Court should have recognized 
as valid a union’s contention that New York’s “blue ribbon’’ jury 
system denied due process and equal protection through the exclu- 
sion of laborers, in particular, from juries. The Court, in rejecting 
the union’s contention, held that it had merely been shown that a 
class (namely, of laborers) was not represented on a jury. This, the 
Court said, was not enough to show actual discrimination against a 
class. The fact that New York’s “blue ribbon” system intentionally 
selected, for example, those citizens with higher educational qualifica- 
tions was not, according to the Court, an indication of intention to 
discriminate against laborers as a class. 

The result of this system of selection was enough, however, for the 
dissent to find it unconstitutional. Higher educational standards 
mean perforce, said the dissent, a disproportionately small number 
of laborers. The jury was not impartially drawn from a cross-section 
of the community, and therefore it was a violation of the equal pro- 
tection clause of the Fourteenth Amendment to convict any person 
by the use of such a jury. It is worth pointing out that for the dissent 
to reach this conclusion it was necessary to go behind New York’s 
system of selecting some of its juries on the basis of educational 
standards in order to find a “systematic’’ exclusion of certain classes 
of persons. This kind of judicial probing would seem to lead to in- 
sistence on a very strict equalitarianism, but actually Douglas’ 
position in the past at least fell somewhat short of the full application 
of this doctrine. Specifically in Akins v. Texas® the Justice acquiesced 
in the Court’s decision that there was no discrimination against 
Negroes although the Grand Jury Commissioners had testified that 
they had placed only one Negro on a sixteen-member jury panel and 
that they had never intended to place more than one on this panel. 
Three other justices did dissent, however, and Justice Murphy 
pointed out that while the Texas Commissioners were complying 
with the judicial mandate against racial exclusion, they were obvi- 
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ously practicing racial limitation. This no less than exclusion was, 
said Murphy, “an evil condemned by the equal protection clause.’’5? 

It is difficult to reconcile Douglas’ stand in the Akins case with 
his usual concern for a fair trial and with his special concern for the 
equalitarian composition of juries. The discriminatory practice that 
was involved in admitting only one Negro to the jury panel in a 
Southern community seems at least as likely to lead to an unfair 
trial as would either a jury without women or a jury without laborers. 
Actually there would seem to be some limits, in spite of the vigor and 
frequency of Douglas’ opinions in behalf of the rights of defendants, 
to his willingness to overrule convictions on the ground of procedural 
violations. Even in the 1947 and 1948 Court terms, there have been 
three cases in which Douglas has stopped short of the position adopted 
in behalf of defendants by Murphy and Rutledge.** These instances 
are not so striking, certainly not so striking as the Akins case, and 
they do not bulk large in the totality of Douglas’ record on pro- 
cedural liberties. Yet they do serve as a reminder that, as in the cases 
involving freedom of expression, so here too while Douglas has very 
strong preferences they are not held always and absolutely against 
all other considerations. 


Search and Seizure 


That group of procedural liberties cases concerned with the search 
and seizure issue deserves special consideration because here Douglas 
had begun by regularly defending the government’s claims. In fact, 
it is only in the 1947 and 1948 terms of the Court that the Justice 
apparently changed over to that side of the Court favoring the 
recognition of the individual’s constitutional claims against the in- 
troduction of evidence allegedly taken after search and seizure in 
violation of the Fourth Amendment. Among the earlier instances of 
Douglas’ tolerance for the prosecution’s point of view were the 
Goldman and the Goldstein cases.** In the first of these, Douglas was 
of the Court majority that, over the dissent of three justices, upheld 
the admission of evidence that had been obtained by federal agents 
using a detectaphone on the wall of an office adjoining that occupied 
by the defendants. The Court also divided in the Goldstein case, and 
again Douglas agreed with the majority view upholding the govern- 
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ment. This time the issue was whether the Communications Act 
rendered inadmissible at a federal trial the testimony proffered by 
witnesses who had been induced to testify by communications ob- 
tained from wire-tapping. 

That Douglas even as late as 1946 was not prepared to interpret 
the Fourth Amendment very generously from the individual’s point 
of view is shown clearly in his own opinion for the Court majority in 
Davis v. United States.*° The defendant in this case was convicted of 
unlawful possession of gas ration coupons, and it was on the use of 
the coupons as evidence that the conviction depended. These cou- 
pons had been found on the defendant’s premises by federal agents 
after they had purchased gasoline without coupons, arrested the 
defendant for this illegal sale, and then demanded that he unlock his 
records and turn over the gas ration coupons in his possession. The 
defendant had complied, but only, he claimed, after threats from the 
federal agents. In the view of Douglas and the Court, this method of 
obtaining evidence would apparently have been unlawful if the evi- 
dence in question had consisted of private rather than public prop- 
erty. Here, however, it was Douglas’ contention that the coupons 
were actually public property and merely in the custody of a private 
person. The distinction may not be entirely arbitrary, but it is cer- 
tainly a long way from Douglas’ usual practice in dealing with the 
individual rights of defendants. Rather the Justice’s interpretation 
was part of the special pattern that characterized his position on the 
search and seizure issue until the 1947 term. Along the same line 
there was his opinion, again in behalf of a majority of the Court, in 
Zap v. United States,*' when there was upheld the admission in evi- 
dence of a check obtained by government agents incidental to their 
inspection of company books. 

Beginning with the 1947 term, Douglas appears to have altered 
his position on the search and seizure issue. In United States v. Di Re® 
he joined a majority opinion that invalidated a conviction for the 
possession of counterfeit gas ration coupons. The Court said that the 
conviction was based on evidence obtained from a police search of 
Di Re after he had been unlawfully arrested. Johnson v. United 
Slates® is even more interesting in this connection. Douglas was one 
of a bare majority of five justices who acquiesced in a Court ruling 
that it was unlawful for federal narcotics agents to search a hotel 
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room without a warrant, even though the agents had correctly iden- 
tified the odor of burning opium coming from the room. The officers 
should and could, the Court said, have presented their evidence— 
that they smelled the burning opium—to a magistrate in order to 
obtain a search warrant. Trupiano v. United States, which was also 
decided by a five-to-four vote, provided another instance of Douglas’ 
adherence to the strict requirements for search and seizure set down 
by the Court. This time the Court held illegal the seizure, without a 
warrant, of contraband material connected with the operation of a 
distillery. There had been ample opportunity, the Court said, for 
the agents of the alcohol tax unit to have obtained a warrant for 
the search. 

More deserving of examination, since the Court opinion against 
an illegal search and seizure was Douglas’ own, is McDonald »v. 
United States.* McDonald and an associate were convicted of operat- 
ing a “numbers game’’ in the District of Columbia. The facts were 
these: McDonald had been under police observation for several 
months prior to the arrest. He had previously been arrested for 
“numbers” operations. During the period of the police observation, 
McDonald, while maintaining a home elsewhere in the District, 
rented a room in the residence of a Mrs. Terry. For a period of two 
months, he was observed to enter this rooming house during the 
hours in which operations of the numbers game were customarily 
conducted. On the day of the arrest, three officers, without any 
warrant either for arrest or search, surrounded the house. When they 
thought they had heard an adding machine, indicating to them that 


the game was in progress, the officers sought admission by having: 


one of their number go through a window into the landlady’s room. 
This officer identified himself to the landlady and then let the others 
in. Subsequently one of the officers looked through a transom into 
an end bedroom and saw McDonald and his associate, some numbers 
slips, money on the table, and adding machines. He shouted to 
McDonald to open the door, and after thus gaining admission the 
officers arrested the two men and seized the machines, the slips, and 
the money. 

Whether the machines and papers thus seized could legally be used 
as evidence was the question with which Douglas dealt. He rejected 
the result of the logic of the prosecution that the lawfulness of the 
search rested on the lawfulness of the arrest. The latter, the govern- 
ment argued, was lawful because only the landlady’s, not McDonald’s, 
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rights of privacy were invaded. To Douglas, however, the important 
point was the absence of compelling reasons or exceptional circum- 
stances to justify the police officers in proceeding without a warrant. 
“We will not assume,”’ he said, “that where defendant has been under 
surveillance for months, no search warrant could have been ob- 
tained.’’® Douglas went on to make these generalizations concerning 
the importance of the search warrant: ; 


The presence of a search warrant serves a high function. 
Absent some grave emergency, the Fourth Amendment has inter- 
posed a magistrate between the citizen and the police. This was 
not done to shield criminals nor to make the home a safe place 
for illegal activities. It was done so that an objective mind might 
weigh the need to invade that privacy in order to enforce the 
law. The right of privacy was deemed too precious to entrust to 
the discretion of those whose job is the detection of crime and the 
arrest of criminals. Power is a heady thing; and the history shows 
that the police acting on their own cannot be trusted.* 


Thus convinced of the significance of the Fourth Amendment, it 
is not surprising for Justice Douglas now to maintain a position on 
the search and seizure issue that is equally tolerant of rights of de- 
fendants as is his stand on other procedural matters.** Nor is it 
surprising that having taken this position with respect to federal 
cases, the Justice should, in line with his general view of the applica- 
bility of the Bill of Rights, take the position that evidence was 
equally inadmissible in state courts. It is precisely this point that 
Douglas made in his dissent in Wolf v. Colorado.®* The Fourth Amend- 
ment, he said, was applicable to the states, and “evidence obtained 
in violation of it must be excluded in state prosecutions as well as in 
federal prosecutions.’’?° In the absence of that rule of evidence, 
Douglas added, the Amendment would have no effective sanction. 


Summary 


Finally, in the nature of a summary of the high importance in 
Douglas’ scale of values held by the judicial defense of procedural 
liberties, mention must be made of his position in Screws v. United 
States.”: On that occasion, Douglas’ concern for the rights of accused 
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persons led to a fairiy restrictive interpretation, on behalf of the 
Court, of Section 20 of the U.S. Criminal Code. This Section was 
itself the authority for the federal government’s protection of in- 
dividual rights from violations by local governmental agents. It was 
under Section 20 that the government was prosecuting Screws, a 
Georgia sheriff, on the charge that he and two other police officers 
had beaten a Negro to death after arresting him for an alleged theft. 
This, the government contended, violated the Negro’s constitutional 
right, within the terms of Section 20, by depriving him of life without 
due process of law (under the Fourteenth Amendment). Sheriff 
Screws had been convicted under Section 20, but he was appealing 
to the Supreme Court on the ground that the statute, as applied to 
him, was unconstitutional because it made criminal certain acts for 
which there was no ascertainable standard of guilt. In other words, 
Screws claimed that he was being deprived of due process of law. 

Douglas agreed that this was so in the case of Screws, but not 
because Section 20 was unconstitutional. Rather Screws was de- 
prived of his rights only because of an erroneous application of the 
statute. The jury, Douglas said, had been charged in such a way 
that it could have decided that the sheriff was guilty without any 
finding that he had “willfully’’ deprived the Negro of his constitu- 
tional right. If, on the other hand, the statute were read, Douglas 
declared, so that a local law officer could be convicted only on the 
showing that he had a specific intent to deprive a man of his con- 
stitutional right, then there would be provided an ascertainable 
standard of guilt so as to satisfy due process of law. Thus, while 
reversing the conviction of Screws, Douglas and the Court did up- 
hold the constitutionality of Section 20 and so, theoretically at any 
rate, still left the way open for national prosecution of state officers 
for disobeying state laws in such a way as to deprive persons of due 
process of law. 

The crucial matter, however, from a civil liberties standpoint is 
whether Douglas’ narrow interpretation of Section 20 really allows 
for effective prosecution of local law officers. Certainly it would be 
no easy task to secure a conviction of a law officer under the neces- 
sity, imposed by Douglas’ opinion, of showing that the officer had 
the specific intent to deprive a prisoner of his constitutional rights 
when he began beating him to death. A strong argument can be 
made, and it was made in this case by Justice Rutledge, that Section 
dissent in United States v. Classic, 313 U.S. 299 (1941). This time he protested 
the prosecution, under the Criminal Code, of a Louisiana election official accused 
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20 would have to be interpreted broadly in order to safeguard the 
rights of Southern Negroes, in particular, from being infringed by 
state officers. Screws’ subsequent acquittal at a re-trial lends force 
to this argument. 

Douglas’ regard for the fairness of the sheriff’s trial is of one 
piece with his generally zealous concern for the procedural liberties 
of defendants in criminal trials. This concern must often be in con- 
flict with other values, particularly with the desire for an effective 
enforcement of the law. Generally, it has seemed, the choice has not 
been so very difficult for Justice Douglas. The nearly complete con- 
sistency of his record in favor of the claims of defendants testifies to 
that. In the Screws case, however, when the law enforcement itself 
was concerned with protecting civil liberties, the choice, it may be 
assumed, was more difficult. It is evidence of Douglas’ special 
attachment to the concept of a fair trial that he took the position 
that he did in the Screws case. 


III. Crvit Liserties AND WorRLD Wak II 


Although many of the cases already analyzed arose during the 
years of World War II, they did not for the most part involve cir- 
cumstances uniquely connected with the prosecution of the war. 
There remains, therefore, to be considered Douglas’ stand in those 
cases in which the value of maintaining civil liberties appeared to 
clash with the purposes of a most effective war effort. It is already 
evident, on the basis of the preceding analyses, that Douglas’ de- 
votion to civil liberties is less than absolute and it is affected from 
time to time by other and conflicting considerations. So far the 
instances when it could be said that these other considerations were 
dominant have been very few. However, in the strictly wartime 
cases, now to be examined, Douglas’ general preferences appear 
significantly altered. Taking the wartime cases as a whole, the 
Justice’s tendency has been to favor the contentions of the govern- 
ment much more frequently than in the types of cases previously 
discussed. This does not mean, of course, that in each and every case, 
or even in each group of cases, Douglas has ignored the individual 
claims to constitutional protection. 

To begin with, there is a group of cases concerned with naturaliza- 
tion, denaturalization, and deportation in which Douglas’ record is 
not entirely clear-cut. In Schneiderman v. United States” and Bridges 
v. Wizon,” both of which involved charges of Communist Party 
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affiliations, Douglas chose statutory interpretations that were favor- 
able to the defendants. Both cases, the first concerning denaturali- 
zation and the second deportation, might properly be said to occasion 
no clash between a justice’s preference for civil liberties and his 
desire to have the war effectively prosecuted, since the appeals of 
Schneiderman as well as Bridges came to the Court during the period 
of American-Russian cooperation. Similarly, while there might have 
been some conflict of values in Girouard v. United States™ over the 
interpretation of Congress’ intentions with respect to the naturali- 
zation of a Seventh Day Adventist who refused to bear arms, the 
conflict must have been blunted by the fact that the Court dealt 
with the question after hostilities had ended. Nevertheless it is 
worth noting that Douglas’ opinion for the Court was especially 
sympathetic toward the liberties of Girouard. 

Actually the only one of these cases in which Douglas upheld the 
government’s point of view was Knauer v. United States,” also 
decided after the end of the war. Here Douglas delivered the Court’s 
opimion upholding the cancellation of a naturalization certificate 
that had, it was charged, been secured by fraud. But the Justice 
validated the government’s action only after emphasizing that for 
denaturalization “‘the standard of proof required is strict’’”* and that 
“citizenship obtained through naturalization is not a second-class 
citizenship.’’”’ Therefore political views alone should not be cause for 
action as serious to the individual as denaturalization. There must 
be shown a real intent to secure citizenship by fraud, and in Knauer’s 
case it would not have been enough to show merely that he had 
social and cultural ties to Germany at the time he was naturalized 
in 1937. After thus excluding these possible causes for denaturaliza- 
tion, Douglas did come to the conclusion that Knauer had sworn 
falsely and could be denaturalized as a result. There is, the Justice 
said, “solid, convincing evidence’’ in the record that, before the date 
of naturalization, at the time of naturalization, and subsequently, 
Knauer was a thorough-going Nazi and a faithful follower of Adolf 
Hitler. His activities, such as soliciting money for German Winter 
Relief, belonging to the Bund, and leading Bund-front organizations, 
involved much more than political utterances, Douglas said. They 
constituted a program of action to further Hitler’s cause in this 
country. 
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The line between political belief and political action is not an 
easy one to draw, and if it can be drawn, with a due regard for con- 
stitutional rights of naturalized citizens, it would seem that Douglas 
did so in the Knauer case. Or, to put the matter in the way suggested 
by the Rutledge-Murphy dissent, if in any case a naturalized citizen’s 
rights and status could be revoked, the case of Knauer would qualify. 
It was the argument of the dissent, however, that Congress simply 
has no power to create under the Constitution two classes of citizens, 
and to allow one class to be subject to revocation of citizenship rights. 
This extreme view Douglas was not ready to take. Yet there is in 
this case alone no basis for believing that it was on account of any 
overwhelming interest in the war that Douglas was willing to uphold 
Congress’ power to denaturalize citizens. 


Selective Service 


Similarly Douglas’ record in the selective service cases cannot 
readily be accounted for according to any simple pattern of prefer- 
ence for one set of values. In two selective service cases arising during 
the war, Douglas interpreted the relevant statute in a fashion un- 
sympathetic to the claims of defendants.’* Yet in at least three other 
cases Douglas’ position was favorable to the individual selective 
service registrants.”? Perhaps more could be made of the fact that in 
two wartime cases concerning the treason clause of the Constitu- 
tion Douglas chose to interpret that clause’s two-witness rule more 
loosely, and thus less favorably to the accused, than did the majority 
of the Court.*® However, the rules of evidence involved, as well as 
the actual circumstances, were such as unusually to complicate the 
civil liberties issue. 


Espionage Act 


Douglas’ stand in Hartzel v. United States*! with respect to the 
wartime interpretation of the Espionage Act is, for present purposes, 
more significant. The Espionage Act was a remaining feature of the 
authority that had been used so effectively against freedom of ex- 
pression in the first World War. That the Act was not so used in 
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World War II was due in no small measure to the very restricted 
interpretation by the Court in the Harizel case. It is significant that 
Justice Douglas, ‘he champion of free speech on so many other 
occasions, dissented from the Court’s view in this case. The Court, 
speaking through Justice Murphy, held that the evidence was in- 
sufficient to sustain the indictment of Hartzel for willfully attempt- 
ing to cause insubordination, disloyalty, mutiny, or refusal of duty 
in the armed forces, and for willfully obstructing recruitment or 
enlistment in the service of the United States. The indictment could 
not be sustained, Murphy said, because the evidence did not show 
the specific intent to do what was charged, but only generally to 
oppose the prosecution of the war. 

Although Douglas did not himself write a dissenting opinion, he 
was one of three other justices joining the dissent filed by Justice 
Reed. In the view of this dissenting opinion, the requisite intent on 
the part of Hartzel was to be found in his circulation to members of 
the armed forces (among others) of pamphlets advocating a cessation 
of the war against Germany. This, thought the dissenting justices, 
was enough to sustain the indictment, and without involving a chal- 
lenge to basic freedoms. The dissent added: 


The right of free speech is vital. But the necessity of finding 
beyond a reasonable doubt the intent to produce the prohibited 
result affords abundant protection to those whose criticism is 
directed to legitimate ends. * 


This statement is enough to indicate that Douglas was far from sub- 
scribing to any wholesale denial of free speech. And it may be assumed 
that there was a sound enough legal and logical basis for the statu- 
tory interpretation made by the dissenting four justices, just as there 
was for the interpretation made by the majority of the Court. The 
important point remains that when faced with what was doubtless a 
reasonable choice Douglas did not see fit to interpret the statute in 
such manner as to provide the maximum protection of free speech. 
This, it should be stressed, was just the opposite of his judicial 
practice in the Jehovah’s Witnesses cases, for example. 


Japanese Curfew and Evacuation 


Unquestionably it is Douglas’ stand in the Japanese curfew and 
evacuation cases that is most clearly at odds with his ordinary peace- 
time preference for using the judicial power to protect individual 
liberties. Here there was more than merely a chariness about inter- 
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preting statutes in a manner favorable to defendants. In the curfew 
and evacuation cases, Douglas joined the Court’s major abdication 
of judicial power in an area that must be considered vital to the 
preservation of freedom under the Constitution. 

There are three cases which, taken together, reveal the position of 
Justice Douglas as well as of the Court. The first of these, Hirabayashi 
v. United Siates,** concerned the validity of the curfew order requiring 
all persons of Japanese ancestry within a designated military area to 
be in their places of residence between eight p.m. and six a.m. This 
order was originally issued by the military commander, in the West 
Coast area, pursuant to an Executive Order, later confirmed by Act 
of Congress. The Supreme Court, in an opinion by Chief Justice 
Stone, upheld, without dissent, the validity of the curfew order, 
saying that it was, as an emergency measure, within the bounds of 
the war power. It was not, therefore, unconstitutional because of its 
racial distinctions or because of its restrictions on individual liberty. 
Douglas was one of three justices who wrote separate concurring 
opinions. In stating his reasons for agreeing with the decision of the 
Court, Douglas emphasized that the judiciary could not question 
the wisdom of the military decision to treat in a special manner 
citizens of Japanese ancestry. Such a decision may have been wrong, 
Douglas admitted, but it was not for the Court to question the 
“good faith’’** of the military. And while it might have been wiser, 
in retrospect, to have dealt with these people on an individual basis 
of investigation and hearings in order to separate the disloyal from 
the loyal, it remained within the discretion of the military to adopt 
the emergency measure of applying the curfew to all persons of 
Japanese ancestry. ‘The wisdom or expediency of the decision is not 
for us to review,’’® declared Douglas. He added that the judiciary 
cannot test this wartime procedure by peacetime rules of substantial 
evidence: ‘‘Where the peril is great and the time is short, temporary 
treatment on a group basis may be the only practical expedient 
whatever the ultimate percentage of those who are detained for 
cause.’ 

Douglas’ reasons justifying the “practical expedient’’ of group 
discrimination seem dangerous enough to individual rights when 
applied to the curfew regulations, but these same reasons seem even 
more dangerous when used to justify the forced evacuation from the 
West Coast of persons of Japanese ancestry. Yet this is exactly what 
8 320 U.S. 81 (1943). 

* Td. at 106. 
% Tbhid. 
% Td. at 107. 
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was done by the Court in Korematsu v. United States.*’ Military neces- 
sity was sufficient justification for the Court to uphold the govern- 
ment’s action in moving, on the basis of their ancestry, an entire 
group of people from their homes to so-called evacuation centers. 
This time three justices dissented from such gross deference to the 
military judgment, but Douglas was not among the dissenters. 

Although the Korematsu case dealt with the validity of the evacu- 
ation program, it was not until Ez parte Endo* that the Court faced 
the issue of the detention of those evacuated. Douglas delivered the 
opinion of the Court, which, while denying the government power to 
hold a concededly loyal citizen, actually managed to avoid the con- 
stitutional issue of the government’s power to hold citizens generally. 
So far as Douglas was concerned, it was not a basic constitutional 
right of Endo’s that, prevented the War Relocation Authority from 
holding her. Rather it was that Congress had not given the Authority 
the power to hold a citizen whose loyalty had been established. 
Douglas was not questioning the power of Congress to authorize a 
detention of a ‘citizen, loyal or not. He merely said that there was no 
congressional authorization for holding one such as Endo. 

This was a long way from asserting the really important constitu- 
tional guarantee of due process of law as a substitute for group dis- 
crimination. It was this guarantee that the Court had forsaken in 
the previous cases when it refused to question the judgment of the 
military. Of all three of the Japanese curfew and evacuation cases, it 
is correct to observe, as did Eugene V. Rostow in his law review 
article on the subject, that “the Court chose to assume that the 
main issue of the cases—the scope and method of judicial review of 
military decisions—did not exist.’’** Rostow pointed in particular to 
what seemed to be the Court’s abandonment of a “judicial inquiry 
into the factual justification’ for the military decision to treat 
Japanese-Americans on a discriminatory basis with regard to both 
curfew and evacuation. Similar factual inquiries were just what 
Douglas had insisted upon in most other instances involving civil 
liberties. Without such an inquiry, in cases like those of the Japanese- 
Americans, there could be no basis for judicial decision on the alleged 
violation of basic freedoms. If the Court did not examine the factual 
basis of the military assumption that it was necessary, for example, 
to evacuate all Japanese-Americans, without establishing disloyalty 
on an individual basis, then it was clearly impossible for the Court 





87 323 U.S. 214 (1944). 
88 323 U.S. 283 (1944). 
8° Rostow, The Japanese-American Cases—A Disasier, 54 YAuE L.J. 503 (1945). 
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to render an opinion on the constitutionality of the government’s 
program. 

Probably Justice Douglas, in the Hirabayashi, Korematsu, and 
Endo cases, was dissuaded from urging the necessary judicial inquiry 
because of the wartime exigencies involved.*® It now seems more than 
likely that such exigencies did not really justify the severity of the 
government’s program. However, even if in retrospect they did pro- 
vide sufficient justification, Justice Douglas’ refusal to examine the 
presumed necessities stands in sharp contrast to his usual preference 
for protecting individual liberties even at some risk to the law and 
order that government might be seeking to maintain. 


Military Courts 


There is no other such significant deviation from his normal de- 
fense of civil liberties in Douglas’ wartime regord on the Court. 
Nevertheless there are a few cases arising out of trials conducted by 
military tribunals that show the Justice’s adherence to procedural 
guarantees to be distinctly less than absolute. His belief in the neces- 
sity for trial by jury, for example, was shown to have some limita- 
tions by his support of the Court opinion in Fr parle Quirin.® Here 
the Court rejected the claims of German saboteurs to be tried under 
the mandates of the Fifth and Sixth Amendments rather than by a 
military commission. The circumstances of the cases were extra- 
ordinary. The petitioners, both citizen and alien, had been trained 
in a German sabotage school and had been landed in this country, 
in time of war, armed with high explosives. Chief Justice Stone, 
speaking for the Court, held that when petitioners crossed our mili- 
tary defenses with the intention of destroying war materials they 
had committed an offense against the law of war. 

The crux of the argument, however, was whether, under the Con- 
stitution, such a crime as that of the saboteurs was triable by the 
military. The Fifth Amendment, in its requirement of indictment by 
grand jury, merely exempted from such requirement “cases arising 
in the land or naval forces.’’ The Court held that this phrase was 
intended to exempt from the jury procedure not only cases involving 
members of our own armed forces, but also alien or citizen offenders 
against the law of war. Stone’s opinion, in this connection, seems 





* That racial prejudice was not responsible for Douglas’ attitude is amply 
evidenced by his opposition to California laws that discriminated against Japan- 
ese aliens in Oyama v. State of California, 332 U.S. 633 (1948), and Torao Taka- 
hashi v. Fish and Game Commission, 334 U.S. 410 (1948). See also Douglas’ op- 
position to restrictive racial covenants, Shelley v. Kraemer, 334 U.S. 1 (1948), 
and Hurd v. Hodge, 334 U.S. 24 (1948). 


% 317 U.S. 1 (1942). 
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valid in the special circumstances of modern warfare, for the peti- 
tioners were really soldiers dressed as civilians for purposes of carry- 
ing the war to this country. Nevertheless it is at least arguable that 
the Court could have read the Fifth and Sixth Amendments so 
strictly as to require trial by jury even for the Nazi saboteurs. And 
the fact that Douglas (as weil as the rest of the Court) was unwilling 
thus to construe the Amendments in this particular kind of case is of 
some significance in light of his previously noted zeal in interpreting 
the Fifth and Sixth Amendments to the advantage of defendants. 

The other important examples of Douglas’ stand on the general 
issues raised by the authority of military courts concern the trials of 
Japanese war criminals. Douglas was aligned with the majority of 
the Court in the case involving General Yamashita.*? Here the 
Court recognized, as it had in the Quirin case, the right of the peti- 
tioner to challenge the military by writ of habeas corpus, but held 
that the offenses of the Japanese general, like those of the Nazi 
saboteurs, constituted violations of the laws of war and were triable 
by a military commission. Such a trial, it was held, could not be 
reviewed by the Supreme Court. This meant, of course, that even if 
the General’s military trial did not conform to due process of law, 
as understood in civil courts, there was no basis for overruling the 
military court’s decision. Justices Murphy and Rutledge, in dissent- 
ing, denounced this extra-constitutional status the Court afforded 
the trial of an enemy combatant. 

In the more recent case of Koki Hirota v. General of the Army, 
Douglas MacArthur,* concerning an international military tribunal, 
Justice Douglas provided some insight into his own position in a 
separate concurring opinion.* The Court held that the international 
military tribunal set up by the Supreme Commander for the Allied 
Powers was not a tribunal of the United States, and the courts of 
the United States had no power to review, to affirm, set aside or 
annul judgments and sentences imposed on residents and citizens of 
Japan by the military tribunal. Hence, said the Court, motions for 
leave to file petitions for habeas corpus would be denied. With this 
result, Justice Douglas did not disagree. However, in giving a dif- 
ferent set of reasons for reaching the same result Douglas did display 
some anxiety for the maintenance of procedural guarantees. ‘Habeas 
corpus,”’ he said, “‘is an historic writ and one of the basic safeguards 
of personal liberty. . . . There is no room for niggardly restrictions 


% In re Yamashita, 327 U.S. 1 (1946). 


8 338 U.S. 197 (1948). 
* 338 U.S. 197 (1949). Douglas’ concurring opinion was not filed until six 


months after the opinion of the Court. 
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when questions relating to its availability are raised.’’™ Specifically 
Douglas objected to the Court’s holding that the availability of the 
writ was restricted by the fact that the military tribunal was inter- 
national in composition. There were, he thought, alarming conse- 
quences attached to the doctrine that the civil courts had no juris- 
diction over an international tribunal. Such a doctrine would deny, 
Douglas said, the Court’s power to review a conviction of even a 
United States citizen who might be tried before an international 
tribunal. 

The obvious difficulty in what Douglas suggested was that he 
would seem to be insisting that a national court could review deci- 
sions of an international agency. This, Justice Douglas declared, was 
not actually his contention. The inquiry of the United States court 
would not run to the Allied Powers or to their international tribunal, 
but to the American official, General MacArthur, who had the pris- 
oner in his custody. Thus, Douglas thought, the Supreme Court 
would not be questioning the authority of the international tribunal, 
but only of our own officer. The distinction does not seem a real one, 
and it would of course be nothing at all if the supreme allied com- 
mander, on another occasion, happened to be someone other than 
an American. 

Douglas’ own reasons for concurring in the result are not without 
interest. It was, he stated, a “‘political decision’’™ of the President 
to agree with foreign powers on the ways and means of dealing with 
the problems of war punishment. Thus the Tokyo tribunal acted as 
an instrument of military power of the executive branch of govern- 
ment: 


Insofar as American participation is concerned, there is no 
constitutional objection to that action. For the capture and 
control of those who were responsible for the Pearl Harbor in- 
cident was a political question on which the President as Com- 
mander-in-Chief, and as spokesman for the nation in foreign 
affairs, had the final say.%” 


Whether Douglas’ reasons for upholding the military tribunal are 
more cogent and more ingenious than those of the Court is perhaps 
problematic. What is more important for present purposes is that 
Douglas sought in the Hirota case a rationale that he felt would in 
the future be less restrictive of the judicial power of review. This 
came, of course, some years after the war itself had ceased, and thus 





% 338 U.S. 197, 201 (1949). 
% Td. at 208. 
% Td. at 215. 
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might properly be regarded as part of the Justice’s usual peacetime 
concern for the protection of individual liberties.** Certainly Doug- 
las’ view in the Hirota case reflected a good deal more interest in 
maintaining constitutional guarantees than did his wartime stand in 
the Japanese curfew and evacuation cases. 


IV. SuMMARY 


Douglas’ opinions in the civil liberties cases arising out of World 
War II show more plainly than any other group of opinions the 
limits to his willingness to use the judicial power to defend the con- 
stitutional guarantees. The war appears to have provided opposing 
considerations of such importance to Douglas that at least in a few 
significant instances he deviated from his usual position. It is im- 
portant to note both that these deviations were few and that the 
more obvious ones, such as his interpretation of the Espionage Act 
and his stand in the curfew and evacuation cases, were confined to 
the actual years of wartime hostilities. In the immediate post-war 
years, Douglas’ attitude toward the claims of individual defendants 
was much more favorable, even in cases closely linked to the cir- 
cumstances of the war. It would be rash, however, to try to account 
for the wartime position of the Justice by the simple explanation of 
“‘war hysteria.’’ Neither Douglas nor any other member of the Court 
gave any evidence in opinions, or otherwise, of such hysteria.%® 
Furthermore during the very period that Douglas was assuming a 
position adverse to the specifically wartime defendants he was hand- 
ing down some of his strongest opinions upholding the freedom of © 
Jehovah’s Witnesses and the procedural rights of various accused 
individuals. 

Those opinions favorable to individual liberties undoubtedly bulk 
larger in number and cover a wider range of constitutional guaran- 
tees than do his strictly wartime opinions. However, the analysis of 
a judicial record cannot be merely a quantitative appraisal. The 

%8 See also the post-war attitude toward the powers of military courts that 
Douglas indicated by his agreement with the Court in Duncan v. Kahanamoku, 
327 OS. 304 (1946). It was held that the Organic Act of Hawaii, while authoriz- 
ing martial law in wartime, did not authorize the armed forces, during World 
War II, to suspend the operation of all civilian courts and to substitute military 
for civil trials. 

%° It is perhaps of some incidental importance to note that, on the basis of 
the rather limited judicial record on the subject, there is so far no evidence of 
“hysteria,’’ concerning Communists. While it cannot be said that Christoffel v. 
United States, 338 U.S. 84 (1949), indicated any hysteria on either side of the 
Court’s five-to-four division, it is still of interest that Douglas joined the Court’s 
opinion overruling Christoffel’s perjury conviction on the ground that the alleged 


perjury took place before a congressional committee that was not a competent 
tribunal because of its lack of a quorum at the time of the alleged perjury. 
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Japanese curfew and evacuation cases have an importance far be- 
yond their number. For one thing, a whole group of people was 
deprived of very fundamental rights. More even than that, the 
Court sanctioned the government’s move in the name of military 
necessity. And it is not unlikely, in the present state of affairs, that 
individual liberties may be most in need of protection from those 
governmental powers exercised in the name of military necessity. 

Yet there is no certainty that Douglas’ position in the curfew 
and evacuation cases is really a portent of future judicial practice 
with reference to the military necessity argument. While it is true 
that these instances, as well as others, showed that the Justice’s 
devotion to the protection of liberty was not absolute, there is, on 
the other hand, evidence in his record that Douglas formulated, 
while dealing with actual cases on the Court, more favorable atti- 
tudes with respect to individual liberties. Thus, as a prime example, 
Douglas changed his mind on the constitutionality of the flag-salute 
law. And, less obviously, he appeared in the last two terms of the 
Court to adopt a position more favorable to individual defendants 
in search and seizure cases. Viewed over the period of the last ten 
years, since the time when Douglas came to the Court primarily as 
a lawyer-economist, his whole civil liberties record has shown a pro- 
gressive development of a fuller and more positive position in de- 
fense of individual rights. This might be further extended so as to 
include the protection of such vital rights as have been violated in 
the name of military necessity. 











Comment 


JURISDICTION OF STATES OVER LABOR RELATIONS 
AFFECTING INTERSTATE COMMERCE 


Prior to the enactment of the National Labor Relations Act (the 
Wagner Act or NLRA)! in 1935, the state governments had been 
the chief actors in regulation of labor relations.2 The draftsmen of 
the federal act, however, did not foresee or provide for the resolution 
of conflict between federal and state laws in the same area.* 

Within a short time after the enactment of the federal law, pro- 
hibiting employer interference with employee self-organization and 
requiring employers to bargain collectively with representatives 
properly designated for that purpose, several states adopted “Little 
Wagner Acts.’’* Because the National Labor Relations Board (NLRB) 
welcomed similar state legislation® and was burdened with a heavy 
volume of business, no serious problems arose because of the existence 
of state and federal laws in the same field in the first few years. Thus, 
for a considerable period state boards handled many cases which fell 
within the jurisdiction of the NLRB without objection by the latter, 


which followed a policy of “live and let live.’’”® 
During this period a theory of “concurrent jurisdiction’ over 
labor relations affecting interstate commerce’ was developed by the 


149 Star. 449 (1935), 29 U.S.C. §§ 151-166 (1946). 

2 While the states had not dealt with labor relations on the comprehensive 
scale of the Wagner Act, they had regulated various aspects at one time or another. 
Thus the New York State Labor Relations Board (NYSLRB) could argue in its 
brief before the United States Supreme Court in Bethlehem Steel Co. v. NYSLRB 
and Allegheny Ludlum Steel Corp. v. Kelley, 330 U.S. 767 (1947), that “... the 
field of labor relations, so far from being exclusively national in nature, is, and 
traditionally has been, local in its character.” For a discussion of some pre-Wagner 
Act state legislation, see TeLLER, LABor DisPuTESs AND COLLECTIVE BARGAINING, 
Pt. VI (1940). 

3 See Algoma Plywood and Veneer Co. v. WERB, 336 U.S. 301, 306 (1949). 

4 These states include Mass., N.Y., Pa., R.I., and Wis. Laws similar in most 
respects but differing substantially in others were passed by Mich. and Minn. 
in 1939. For a detailed treatment of state acts, see KILLINGSwoRTH, STATE LABOR 
Retations Acts (Univ. of Chicago Press 1948). 


5 3 NLRB Ann. Rep. 3 (1938). 

*3 NLRB Ann. Rep. 3 (1938); Ackerman, The Problems of Jurisdiction of 
National and State Labor Relations Boards, 2 INDUSTRIAL AND LaBor RELATIONS 
Rev. 360, 362 (1949); Fernsincer, Federal-State Relations Under the Taft-Hartley 
Act, Proceepines or N.Y.U. ConFrerRENCcE ON Lasor 463, 466 (1948). 

7 This Comment does not deal with the question of the extent of NLRB juris- 
diction. It is sufficient here to note that even small and primarily local businesses 
have been held to “affect [interstate] commerce” so as to bring their labor rela- 
tions within the scope of the National Act. This aspect of the jurisdictional prob- 
lem is discussed in Salny, Jurisdictional Conflicts Under National and State Eeter 
Relations Acts, 10 U. or Pitt. L. Rev. 327 (1949). In all cases considered hereafter 
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Wisconsin Labor Relations Board (WLRB)® and its successor, the 
Wisconsin Employment Relations Board (WERB),° and upheld by 
the Wisconsin Supreme Court. The ‘‘Wisconsin view’’ was also taken 
by courts of other states, and by some federal courts. It is the purpose 
of this comment to trace the development of this view and indicate 
its present status. 

I 


DEVELOPMENT OF THE “WISCONSIN VIEW’’ 


In WLRB »v. Fred Rueping Leather Co.'° the Wisconsin Supreme 
Court upheld a state labor board “cease and desist’’ order aimed at 
anti-union activity of an employer engaged in interstate commerce. 
The Court held that congressional assumption of authority over 
labor relations affecting interstate commerce had not ousted the 
states of all authority in this field. Since the federal authority came 
from its commerce power and that of the state from its police power, 
each might regulate the same field for its own purposes, so long as 
no conflict existed.' No jurisdictional conflict was present in the 
Rueping case, Justice Wickhem said, because (1) the state and 
federal laws were substantially alike, and (2) the federal agency had 
exercised no jurisdiction in this particular case. 

At about the same time the New York Court of Appeals reached 
a similar conclusion in Davega-City Radio, Inc. v. State Labor Relations 
Board (NYSLRB)." The state power is unimpaired, it was said, 
“at least until such time as it is ousted by the exercise by the NLRB 
of its jurisdiction under the National Act.’’" 

In neither case was the supremacy of the National Act challenged. 

Two ensuing federal court decisions, those in the Eclipse Moulded 
Products Company'* and Algoma Net Company" cases gave support 
to the Wisconsin and New York opinions. In the former the court 
said that state and federal labor boards might both entertain pro- 





it is assumed that commerce is sufficiently affected within the meaning of the 
NLRA that the courts would uphold federal jurisdiction. 

8 This was the agency set up to administer Wisconsin’s “Little Wagner Act,” 
the Wisconsin Labor Relations Act, Wis. Laws 1937, c. 51. 

® This Board was instituted to administer the revised labor law, the Wisconsin 
Employment Peace Act, Wis. Laws 1939, c. 57; Wis. Srat. §§ 111.01-111.19 
(1949). See p. 160, infra. 

10 228 Wis. 473, 279 N.W. 673 (1938). 

11 This theory has been somewhat vaguely designated as the “different spheres” 
approach. 
12 281 N.Y. 13, 22 N.E.2d 145 (1939). 
13 Td. at 24, 22 N.E.2d at 149. 
4 NLRB v. Eclipse Moulded Products Company, 126 F.2d 576 (7th Cir. 1942). 
1% NLRB v. Algoma Net Company, 124 F.2d 730 (7th Cir. 1941). 
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ceedings arising out of the same dispute (presumably dealing with 
different problems involved therein), on the basis suggested for 
concurrent jurisdiction in the Rueping case—that each agency acted 
in a “different sphere.’’ 

During these early years the only direct expression of opinion by 
the United States Supreme Court on the question of state action in 
the field covered by the NLRA was consistent with, if not encourag- 
ing to, the Wisconsin and New York theories."* In Allen-Bradley 
Local 1111 v. WERB" the problem presented was whether the 
NLRA prevented a state from restricting violent and threatening 
conduct of organized employees. In 1939 Wisconsin had substituted 
for its “Little Wagner Act’’!* the Wisconsin Employment Peace 
Act,'® with new provisions and a different policy.2° Among other in- 
novations the new law specified and proscribed unfair labor practices 
of unions and employees, including use of mass picketing, coercion 
and threats.?' In reviewing the order of the state board requiring the 
union to cease and desist from violating this provision, the Wis- 
consin Court reasoned that the National Act could operate in a 
particular case only to the extent and in the manner determined by 
orders issued by the NLRB, hence there could be no conflict between 
the State and Federal Acts until they were actually applied to the 
same dispute. Since the NLRB had never exercised jurisdiction over 
the labor relations of the Allen-Bradley firm, the state board’s action 
was upheld.” 

On appeal, the United States Supreme Court took a different tack 
to reach the same result. It held that Wisconsin could validly restrain 
violent picketing against employers subject to the NLRA, for the 
reason that the NLRA contained no regulation of union or employee 
conduct. In its opinion, which was confined to the constitutionality 
of the particular board order as interpreted by the state court, the 

16 Dicta of the United States Supreme Court as far back as 1938 had indicated 
that the NLRB in deciding whether or not to assert its jurisdiction might con- 
sider as a factor the existence of state regulation. See, e.g., Consolidated Edison 
Co. v. NLRB, 305 U.S. 197, 223 (1938). 

*7 237 Wis. 164, 295 N.W. 791 (1941); aff'd, 315 U.S. 740 (1942). 

18 Wis. Laws 1937, c. 51. 

19 Wis. Laws 1939, c. 57; Wis. Stat. §§ 111.01-111.19 (1949). 

20 See Lampert, The Wisconsin Employment Peace Act, 1946 Wis. L. Rev. 193. 

4 Wis. Stat. §§ 111.06(2)(a), 111.06(2)(b), 111.06(2)(f), 111.06(2)(g) (1949). 

22 The Wisconsin court’s view of the scope of the NLRA at this time is suggested 
by this quote from the opinion by Chief Justice Rosenberry: ‘The more study one 
gives to the National Labor Relations Act, the more he is moved to admire the 
consummate skill with which it was drafted for the declared purpose of regulating 
and protecting interstate commerce and yet at the same time leaving the field of 


roper state action unrestricted so far as possible,”’ 237 Wis. 164, 173, 294 N.W. 
91, 795 (1941). 
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Court adduced that the order did not conflict with the federal law 
because it fell within an area left open for state activity: “. . . the 
Federal Act was not designed to preclude a State from enacting 
legislation limited to the prohibition or regulation of this kind of 
employee or union activity.’ 

A contention that the restrictions imposed conflicted with the 
protection given by the National Act to rights of collective bargain- 
ing was rejected on the ground that the prohibited activities were 
not so essential to the realization of the guarantees of the NLRA 
that their denial impaired the federal labor policy.* 

While the Allen-Bradley decision dealt with state power to regulate 
and control employee conduct tainted with violence and threats, or 
like activity, the Wisconsin Supreme Court applied the same reason- 
ing to other activities considered undesirable or needful of control. 
Indeed, as will be seen, it continued to adhere to the Rueping rationale 
to the full extent.” 

Hence, in Christoffel v. WERB* the Wisconsin Court felt on firm 
ground when it upheld a WERB order directing a union represent- 
ing employees of a Wisconsin firm engaged in interstate commerce 
to cease interfering with the rights of employees to refrain from 
joining a union. Such interference was explicitly made an unfair 
labor practice by the Wisconsin labor law.?7 The Wisconsin Court 
said that the ban on such action by unions and employees did not 
conflict with any rights guaranteed by the Federal Act because the 
latter said nothing about the rights of employees to refrain from 
joining unions. Certiorari was denied without opinion by the United 
States Supreme Court.”8 

Whether a state might regulate those aspects of labor relations 
already regulated under the terms of the NLRA was further con- 
sidered by the Wisconsin court in 1944. In the Wisconsin Motors*® 
and Northern Siates Power* cases it held that a state could restrict 
or prohibit certain forms of union security agreements. This was 

315 U.S. 740, 748 (1942). 

* But cf. Hill v. Florida, 325 U.S. 538 (1945). 

% UAW (AFL), Local 232 v. WERB, 250 Wis. 550, 567-8, 27 N.W.2d 875, 883 
(1947); Public Service Employees Union v. WERB, 246 Wis. 190, 194, 16 N.W.2d 
823, 825 (1944); UAW (CIO), Local 283 v. WERB, 245 Wis. 417, 426, 14 N.W.2d 
fioigy” (1944); Christoffel v. WERB, 243 Wis. 332, 339, 10 N.W.2d 197, 199 

% 243 Wis. 332, 10 N.W.2d 197 (1943). 

27 Wis. Strat. §§ 111.06(2)(a), 111.06(2)(b) (1947). 

28 320 U.S. 776 (1943). The violence and intimidation involved in this case 
clearly brought it under the Allen-Bradley rule. 

29 UAW (CIO), Local 238 v. WERB, 245 Wis. 417, 14 N.W.2d 872 (1944). 

3% TBEW v. WERB, 245 Wis. 532, 15 N.W.2d 823 (1944). 
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true, the court said, even though the NLRA also regulated such 
agreements and despite the fact that the NLRB had previously 
exercised jurisdiction over the labor relations of the parties involved 
(in connection with other matters). Concurrency of regulation of the 
same aspects of labor relations did not oust a state of authority 
unless and until the NLRB took jurisdiction over the same matter. 
Thus, a state was thought to have jurisdiction over any labor prob- 
lem provided there was no conflict between the state and federal 
laws or between some state action and some provision of the federal 
law or some action of the federal board. 

The further question existed whether the presence of guarantees 
of certain employee rights in the NLRA, without more, was a limi- 
tation upon state action. In the Wisconsin Gas & Electric® case the 
Wisconsin Court declared that there could be no conflict with rights 
guaranteed by the Federal Act until a judicially-approved order of 
the NLRB established those rights for the employees affected by 
the state action. 

The holdings and rationale of these cases comprised the ‘‘Wis- 
consin View.” It carried to the extreme the “different spheres”’ 
theory first advanced in the Rueping case. Only when administrative 
action under state law presently conflicted with administrative action 
under federal law was state power to regulate labor relations affect- 
ing interstate commerce diminished. The “Wisconsin View’ recog- 
nized the right of the NLRB to exclusive control when it acted, but 
felt state authority was otherwise unimpaired. 


II 


Inroaps Mabe UPON THE “WISCONSIN VIEW’—NATIONAL 
LABOR RELATIONS AcT AND AMENDMENT” 


State Interference With Rights Protected by the NLRA 


The first minor break in the “Wisconsin View’’ was the holding 
of the United States Supreme Court in Hill v. Florida.* A state law 
which required licensing of union business agents was held to be 
invalid as in conflict with the right of employees to choose their 
bargaining representatives under the NLRA. The Court indicated 





-_ Public Service Employees Union v. WERB, 246 Wis. 190, 16 N.W.2d 823 
944). 


% The Labor Management Relations Act of 1947, 61 Stat. 136 (1947), 29 
U.S.C. §§ 141-197 (Supp. 1946) rm known as the Taft-Hartley Act, in- 
cluded a complete revision of the National Labor Relations Act. 


#3 325 U.S. 538 (1945). 
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that employee rights existed simply by virtue of the enactment of 
the Federal Act. 

The Allen-Bradley decision had indicated that the states might 
act in areas not covered by the NLRA. The Hill case qualified this 
proposition by prohibiting such state action when its effect would be 
to impair the rights protected by the Act. 


Concurrent Regulation of the Same Aspects of Labor Relations 


In Bethlehem Steel Company v. NY SLRB* and La Crosse Telephone 
Corp. v. WERB*® the United States Supreme Court dealt with the 
problem of whether a state agency could conduct representation 
proceedings involving employees whose labor relations were within 
the coverage of the NLRA. 

The Bethlehem case arose because of an unsettled point in the 
NLRB’s jurisdiction agreement with the NYSLRB.* While the 
latter agreed to leave cases involving major industries to the NLRB, 
it felt that its duty to contribute to industrial peace in its own state 
obligated it to take jurisdiction of any labor dispute over which the 
NLRB would not exercise jurisdiction. The then current policy of 
the NLRB was to refuse to recognize units of foremen as appropriate 
for collective bargaining.*? Consequently, when foremen at steel 
plants located in New York State petitioned the state board to 
conduct an election for the purpose of obtaining the certification of 
a foremen’s union as their bargaining agent, the board agreed to 
proceed. The companies denied that the New York board had juris- 
diction to do so. But the view of the state agency, substantially the 
“unless and until” approach of the ‘Wisconsin View,” was endorsed 
by the New York Court of Appeals.** 

The United States Supreme Court reversed.*® It held at the mini- 

% 330 U.S. 767 (1947). 


% 336 U.S. 18 (1949). 


% A comprehensive agreement had been worked out and followed between the 
two Boards. The text is appended to the dissenting opinion in the Bethlehem case. 


37 The NLRB had originally recognized units of foremen as appropriate. —o 
Collieries Coal Co., 41 N.L.R.B. 961 (1942); Godchaux Sugars, oa 44 N.L 
874 (1942). Then a differently-composed Board reversed this policy. kere 
Drydock Co., 49 N.L.R.B. 733 (1943); General Motors Corp., 51 N.L.R.B. 457 
(1943). While the Bethlehem case was being liti by ay the Board changed its 
an 4 to recognition again. Packard Motor 61 N.L.R.B. 4 (1945); 64 
B. 1212 (1945); L. A. Young Spring & Wire Corp., 65 N.L.R.B. 298 (1946). 

In 1947 Congress entered the picture again by excluding supervisors from the 
coverage of the federal law. Sections 2(3) and 14(a) of the NLRA, as amended. 
61 Star. 137 (1947), 29 U.S.C. § 152 (Supp. 1946); 61 Srar. 151 (1947), 29 U.S.C. 
§ 164(a) (Supp. 1946). 

38 NYSLRB v. Bethlehem Steel Corp., 295 N.Y. 601, 64 N.E.2d 350; Allegheny 
Ludlum Steel Corp. v. NYSLRB, 295 NN. Y. 607, 64 N.E.2d 352 (1945). 
39 See note 34 supra. 
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mum that the refusal of the NLRB to certify foremen’s units was a 
policy decision which precluded state action, consistent or otherwise, 
touching on the same aspect of the labor relations of any employer 
over whom the NLRB exercised jurisdiction. 

An even broader conclusion than the above was drawn by some 
courts from the Bethlehem decision. These courts believed that all 
state action concerning labor relations subject to national regula- 
tion was barred.*° 

In the La Crosse case the WERB had conducted representation 
proceedings in connection with a firm whose activities affected 
interstate commerce. The United States Supreme Court had already 
decided the Bethlehem case when the La Crosse case came before the 
Wisconsin court. In the latter case two major elements of the Beth- 
lehem fact situation were missing: (1) although the national board 
had exercised its jurisdiction in the past in the telephone industry, 
it had not done so as to the La Crosse company; (2) no general 
policy -decision of the NLRB was involved. The Wisconsin Court 
agreed with the state board that in these altered circumstances the 
board could conduct an election and certify a bargaining representa- 
tive. These activities it considered ministerial, involving neither the 
exercise of discretion nor “the formulation of any policy which does 
or could vary from those of the NLRA.’’ 

The United States Supreme Court reversed.“ Four factors were 
enumerated as being common to both the Bethlehem and La Crosse 
cases and were cited as inducing the Court “‘to allow supremacy to 
the federal scheme even though it has not yet been applied in any 
formal way to this particular employer’: (1) the national board 
had jurisdiction of the industry and of the employer; (2) it had 
asserted control of the industry’s labor relations in general; (3) both 

«© .g., Pittsburgh Ry. Co. Substation and Maintenance Employees’ Case, 
357 Pa. 379, 54 A.2d 891 (1947); UOPWA v. Smiley, 77 F. Supp. 659 (M.D. Pa. 
1948); Linde Air Products Co. v. Johnson, 77 F. Supp. 656 OD. Minn. 1948); 


FTAAW v. Smiley, 164 F.2d 922 (3d Cir. 1947). A similar view of the majority 
opinion (and disapproval thereof) was expressed by Justices Frankfurter, Murphy 
and Rutledge in their separate Bethlehem opinion. 

Discussion of the Bethlehem case and various interpretations are given in 
Smith, The Taft-Hartley Act and State Jurisdiction over Labor Relations, 46 Micu. 
L. Rev. 593 (1948); Feinsin er, Federal-State Relations Under the Taft-Hartley 
Act, Proceepines or N. Y. U. ConFERENCE ON LaBor 463 (1948); Boudin, The 
Supreme Court and Labor: 1946 Term, 47 Cou. L. Rev. 979, 992-995 (1947). 

The NLRB and NYSLBB also failed to read the Bethlehem opinion as a com- 
lete ouster of state jurisdiction and renewed their jurisdictional pact. 12 Frep 
Rea. 3443 (1947). 

41 251 Wis. 583, 592, 30 N.W.2d 241, 245 (1947). 


* See note 35 supra. 
43 336 U.S. 18, 26 (1949). 
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the state and federal statutes embraced the same relationship; and 
(4) the statutes provided different standards for its regulation. 

Apparently a persuasive point in both cases was the conflict in 
statutory standards or procedure“ which gave rise to potential 
administrative conflict. The New York board’s action contrary to 
the NLRB policy as to foremen’s units (the Bethlehem case) was an 
illustration of the interference with national policy that might be 
expected if complete concurrent jurisdiction were permitted. 

The Supreme Court went further. If potential conflict in action 
or result be the heart of the problem, then logically the exclusiveness 
of federal jurisdiction cannot be based solely on the inconsistency of 
statutory standards. For even if such standards are identical they 
will be employed by separate boards, each enjoying a discretion which 
can be applied to produce inconsistent results.“* The Court recognized 
this fact and ruled out state action, regardless of conflict in statu- 
tory criteria or language. 

The uncertainty left by the Bethlehem case as to the effect of action 
or inaction by the national board on state regulation of labor rela- 
tions which are embraced within the NLRA was thus resolved. It 
was made clear that the states have no jurisdiction over any dispute 
which was governed by the provisions of the NLRA, regardless of 
whether the NLRB has taken or would take jurisdiction in any 
manner over the labor relations of the particular employer, provided 
that the NLRB has asserted jurisdiction in the industry, and that 
the courts would uphold a determination by the NLRB that the 
labor relations of the employer affected commerce. 

The Bethlehem and La Crosse rulings apply not only to cases in- 
volving questions of representation but also to cases where the 
conduct constitutes an unfair labor practice under Section 8 of the 
federal labor law.“* A state is still free, however, to characterize 

“ Both the New York and Wisconsin statutes make mandatory the recognition 


of craft, department or certain other units as appropriate for collective bargaining, 
while the NLRA left this question to the discretion of the NLRB. 

“ The vacillation of the National Board itself on recognition of foremen’s units 
(see note 37 supra) shows how even the same agency may vary its policy within 
fixed statutory standards. 

“ This is made clear by the citation to the Bethlehem and LaCrosse cases 
(both involving representation) as explaining the denial of state jurisdiction in the 
memorandum opinion in Plankinton Packing Co. v. WERB, 338 U.S. 953 (1950). 
The Wisconsin Supreme Court had considered those decisions to apply only in 
representation cases, and the briefs of the United States (as amicus curiae) and 
of the Wisconsin Board in the Plankinton case both assumed that those cases 
had gone only thus far. The United States, however, argued for extension of the 
doctrine of exclusion to unfair labor practice matters; Wisconsin argued for its 
restriction to representation cases. 

The United States Supreme Court itself would appear inconsistent in subse- 
quently treating the question of jurisdiction in unfair labor practices as a matter 
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other wrongful conduct as an unfair labor practice, subject to certain 
restrictions discussed hereafter. 


State Regulation of Concerted Activities of Employees 


The Wagner Act contained no provisions regulating employee or 
union conduct but the Labor-Management Relations Act of 1947 
(LMRA or Taft-Hartley Act) brought such activity within the scope 
of the unfair labor practice section.*? In the Allen-Bradley case the 
United States Supreme Court had held that under the Wagner Act 
of 1935 a state could exercise its police power to control mass picket- 
ing, violence on the picket line, and threats. Whether a state could 
also regulate union activities free from any taint of violence had 
not been answered by that Court. The “Wisconsin View” held that 
it could, but it was necessary to re-examine this approach after the 
enactment of the Taft-Hartley Amendment. 

In a five-four decision in the Briggs-Stratton case,‘* the United 
States Supreme Court affirmed the ‘Wisconsin View” that the states 
retained the power under both the original and amended NLRA to 
limit the scope of union activity in the organizational and collective 
bargaining process. A WERB order directing an NLRB-certified 
union to cease using intermittent work stoppages as a means of 
putting economic pressure on the employer during contract negoti- 
ations had been ordered enforced by the Wisconsin Court.*® On cer- 
tiorari the United States Supreme Court held that in this fact situ- 
ation Wisconsin could enforce its law making it an unfair labor prac- 
tice “to engage in any concerted effort to interfere with production 
except by leaving the premises in an orderly manner for the purpose 
of going on strike.’’®° 

The majority opinion pointed out that neither the Wagner Act 
nor the Taft-Hartley Act empowered the national board to forbid a 
strike because its method was illegal; the 1935 Act provided no limita- 
tions on strike action, while the 1947 Act made employee action to 
secure certain objects illegal. 

Furthermore, the Court said that Section 7 of the Federal Act 
did not grant immunity from state restrictions on the right to strike 
of first impression. 7 Plywood and Veneer Co. v. WERB, 336 U.S. 301 (1949). 
See discussion p. 17 

47 The new Tecate (b) of NLRA § 8. 61 Star. 141 (1947), 29 U.S.C. § 158 (b) 


(Supp. 1946). 
ase renee Union, UAW (AFL), Local 232 v. WERB, 336 U.S. 245 
9). 
49 250 Wis. 550, 27 N.W.2d 875 (1947). 
( 5° Such action is made an unfair labor practice by Wis. Strat. § 111.06(2)(b) 
1949). 
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or engage in concerted activity but protected only those activities 
which were lawful under state as well as federal law. Therefore, 
there was no basis for denying to Wisconsin the right to exercise her 
police power for the purpose of regulating conduct neither pro- 
hibited nor protected by federal law when the conduct had “the 
coercive effect obvious in this device.’”™ 

Justice Murphy, dissenting, argued that intermittent work stop- 
pages were “partial strikes’’ protected by Section 7 from state re- 
striction, and that their effectiveness was no reason for declaring 
them ‘‘coercive.’’ He believed that such activity could not logically 
be classified with that previously held outside the protection of 
Section 7, such as violence,™ the sit-down strike, mutiny,® or strike 
in violation of contract. 

In another dissent, by Justice Douglas, the interpretation of the 
federal law to permit state interference with union and employee 
activity by distinguishing ‘‘method” versus “object” was criticized 
as making federal policy ‘‘a formula of empty words.’’®’ The Justice 
who had written the Allen-Bradley opinion felt that a distinct change 
in the situation had been made by the Taft-Hartley amendments to 
the Wagner Act. He reasoned that Section 13°* read in conjunction 
with Section 7° clearly indicated a definite federal policy that peace- 
ful strikes could not be restricted unless directed to the objects 
enumerated in Section 8(b). 





51 An interesting question presents itself here. The NLRB has held numerous 
activities to be unprotected by the Act to the extent that it will not order rein- 
statement of employees discharged for engaging in them. In addition to those 
mentioned in the Briggs-Stratton opinion (cited both by the majority and in 
Justice Murphy’s dissent), the NLRB has recently held that a concerted slowdown 
is not protected activity in reinstatement cases, NLRB v. Elk Lumber Co., 26 
L.R.R.M. 1493 (1950). Assuming that the courts uphold this decision and future 
ones denying reinstatement to employees engaged in other concerted activities, 
does this mean that states are free to prohibit all such conduct? Wis. Start. 
§ 111.06(2)(h) (1949) makes it an unfair labor practice “to engage in any con- 
certed effort to interfere with production except by leaving the premises in an 
orderly manner for the purpose of going on strike.” 

52 336 U.S. 245, 268 (1949). 

83 Allen-Bradley Local 1111 v. WERB, 315 U.S. 740 (1942). 

5 Labor Board v. Fansteel Corp., 306 U.S. 240 (1939). 

55 Southern S. S. Co. v. Labor Board, 316 U.S. 31 (1942). 

5 Labor Board v. Sands Mfg. Co., 306 U.S. 332 (1939). 

57 336 U.S. 245, 265 (1949). 

58 “Sec. 13. Nothing in this [Act], except as specifically provided for herein, shall 
be construed so as either to interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifications on that right.’’ 49 
Stat. 457 (1935), 29 U.S.C. § 163 (1946), as amended, 61 Start. 151 (1947), 29 
U.S.C..§ 163 (Supp. 1946). 

59 “Employees shall have the — to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
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That state power to limit concerted employee activity was still 
subject to limitations imposed by the NLRA as amended was shown 
only a year later. In International Union, U.A.A.A.I.W. v. O’ Brien® 
the union sued to enjoin enforcement of a state law (the Bonine-Tripp 
law)" making criminal the calling of any strike without meeting 
certain notice, mediation, and strike-vote requirements. A peaceful 
strike for higher wages had been called by the union, which repre- 
sented members of a bargaining unit comprising employees of plants 
in several states. There had been compliance with the federal strike- 
notice provisions but not with the requirements of the state law. A 
state trial court enjoined possible prosecution for failure to comply 
with the latter, but this ruling was reversed by the Michigan Supreme 
Court.* This ruling was in turn reversed by the United States Su- 
preme Court, holding the state strike regulations unconstitutional 
as applied to employees whose labor relations affécted interstate 
commerce. The Court emphasized that this was an ordinary strike 
for higher wages, and held that federal regulation had “‘occupied the 
field and closed it to state regulation.”’ It pointed to several sections 
in the NLRA, as amended, where Congress had dealt with the 
activity in question: (1) the protection of the right of employees to 
engage in concerted activities;** (2) the express recognition of the 
right to strike; (3) the requirement of notice prior to strikes over 
contract termination or modification; (4) the banning of strikes for 
certain objectives;*’ and (5) the detailed procedures concerning 
strikes which might create a national emergency.®* The court relied 
upon the first three of these references as indicating the intent of 
Congress to foreclose further barriers to the calling of an ordinary 
strike for better working conditions. The opinion referred to, but did 
not rely upon, the conflict between the substantive requirements of 
the state and federal strike-control provisions. This conflict would, 
the court said as dicta, have been enough to invalidate the state law. 





bargaining or other mutual aid or protection, and shall also have the right to 
refrain from any or all of such activities except to the extent that such right may 
be affected by an agreement requiring membership in a labor organization as a 
condition of employment as authorized in section 8(a)(3).”’ 49 Star. 453 (1935), 29 
ibaa) § 157 (1940), as amended, 61 Star. 140 (1947), 29 U.S.C. § 157 (Supp. 

60 339 U.S. 454 (1950). 

61 Michigan Act 176 (1939), Mich. Comp. Laws § 423.1 e¢ seg. (1948). 

61 Star. 142 (1947), 29 U.S.C. § 158(d) (Supp. 1946). 

$3 325 Mich. 250, 38 N.W.2d 421 (1949). 

* 61 Strat. 140 (1947), 29 U.S.C. § 157 (Supp. 1946). 

% 61 Srar. 151 (1947), 29 U.S.C. § 163 (Supp. 1946). 

© 61 Strat. 141, 142 (1947), 29 U.S.C. §§ 158(b)(3), 158(d) (Supp. 1946). 


U. 
67 61 Star. 141 (1947), 29 U.S.C. § 158(b)(4) (Supp. 1946). 
$8 61 Sra. 155 (1947), 29 U.S.C. § 


§ 176-180 (Supp. 1946). 
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So, it indicated, would the inconsistency between the multi-state 
bargaining unit permissible under the NLRA and the statewide unit 
required by the Michigan law. 

The Briggs-Stratton case, upon which the Michigan court had 
chiefly relied, was distinguished. There the conduct was “a new 
technique,”’ an activity “regarded as ‘coercive,’ similar to the sit- 
down strike .. . and to. . . labor violence,’’ outside the protection of 
the NLRA; here the conduct was “a traditional, peaceful strike for 
higher wages,’’ protected by Congress. 

All that the court held, it seems, is that this kind of strike cannot 
be regulated by the states because such conduct is protected by the 
NLRA. There remains the question of what other kinds of economic 
pressure are immune from state regulation as “‘strikes’”’ or “‘concerted 
activities” protected by the NLRA. In his dissent to the Briggs- 
Stratton decision Justice Douglas said: 


If the States can outlaw this strike, I see no reason why they 
cannot adopt regulations which determine the manner in which 
strikes may be called ....Can they in practical effect outlaw 
strikes by requiring a unanimous vote of the workers in order to 
call one?” 


This exact question was answered in the negative by the O’Brien 
opinion, but in view of the rationale of the Briggs-Stratton opinion, 
the question is still pertinent as to concerted activities other than 
“traditional strikes.’’ What other concerted activities are insulated 
against state action by the language of Sec. 7, or by this section along 
with others? Hill v. Florida made it clear that a state might not bar 
a union or its representatives from functioning as such because of 
failure to live up to its statutory standards or to conform to its li- 
censing requirements; Sec. 7 of the NLRA, original and amended, 
protects the right to a free choice of representatives for collective 
bargaining. Sec. 7 also says ‘Employees shall have the right . . . to 
engage in concerted activities, for the purpose of collective bargain- 
ing or other mutual aid or protection.’”’ Does this section prevent 
state restrictions on the use of economic weapons from emasculating 
effective concerted activity? 

It seems quite possible that the Court will not extend the Briggs- 
Stration allowance of state regulation to all other concerted employee 
conduct. Perhaps, as occasion arises, the Court will adopt a test to 
be applied to restrictions imposed by local law. Such a test might 
be based upon the conduciveness of the prohibited activity to peace- 
ful and genuine collective bargaining. There was sufficient reference 


69 336 U.S. 245, 265 (1949). 
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in the Briggs-Stratton case to intermittent work stoppages as being 
of an unfair and undesirable character (and as being a “‘new”’ device, 
in the O’Brien case) to suggest that this dominated the thoughts of 
the majority. For in that case the work stoppages were carried on, 
not to induce the employer to yield to stated union demands after a 
breakdown of negotiations, but to “soften him up’’ while bargaining 
was in progress. 

A second test which might be applied would recognize that attain- 
ment by employees of the benefits of collective bargaining demands 
at least a minimum amount of union strength, and freedom to em- 
ploy it. Below a critical point states could not weaken unions by 
legislative prohibition of effective tactics engaged in for the purpose 
of collective bargaining, or by other restrictions, without interfering 
with the broad policy of the national labor law.7° A whole pattern 
of state regulation superimposed upon the federal restrictions, or a 
single broad sanction (e.g., a denial of the right to picket unless an 
overwhelming majority of the employees of the picketed employer 
had voted to strike) might be held to conflict with the NLRA. 

Nor should the possibility be overlooked that the protection of 
the right to engage in a peaceful strike for higher wages, announced 
in the O’Brien case, may also protect some of the other activities 
which the Wisconsin Employment Peace Act characterizes as the 
“overt concomitants of a strike.”’” 


State Regulation of Union-Security Agreements 


Section 8(3) of the original NLRA made it an unfair labor practice 
for an employer “by discrimination in regard to hire or tenure of 
employment or any term or condition of employment to encourage 
or discourage membership in any labor organization; Provided, that 
nothing in this act, . . . or in any other statute of the United States, 
shall preclude an employer from making an agreement with a labor 


organization . . . to require, as a condition of employment, member- 
ship therein, if such labor organization is the representative of the 
employees. .. .” 


The Taft-Hartley Act, in Sections 8(a)(3) and 8(b)(2), extended 
the no-discrimination sanction to unions causing or seeking to cause 
an employer to violate this section. In addition, the proviso was 
altered to exclude from its coverage agreements for the closed shop, 





70 Note the language in the Allen-Bradley decision to the effect that the right 
to engage in the prohibited conduct was not shown “‘to be so essential or intimately 
related to a realization of the guarantees of the federal Act. that its denial is an 
impairment of the federal policy.” 315 U.S. 740, 750 (1942). 


71 See Wis. Stat. § 111.06(2)(e) (1949). 
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and to require as a condition precedent to the utilization of any 
union-security agreement that “the Board shall have certified that 
at least a majority of the employees eligible to vote in such election 
shall have voted to authorize such labor organization to make such 
an agreement.”’ 

The making of agreements for the union-shop, maintenance of 
membership, or other forms of union-security is thus an area in which 
the NLRB has specific authority to exercise control under both the 
original and amended national labor laws. The question then arises 
whether states can restrict or prohibit union-security agreements 
valid under the national act and subject to the jurisdiction of the 
NLRB. 

In Algoma Plywood & Veneer Co. v. WERB" the United States 
Supreme Court answered this question in the affirmative. This case 
arose in Wisconsin under Section 111.06(1)(c)(1) of the Wisconsin 
Statutes. This statute bans any union-security arrangement not ap- 
proved by the required majority in an employee referendum.” In 
1943 the National War Labor Board (NWLB), acting under its war 
powers, induced the company to agree to a maintenance-of-member- 
ship clause in its collective bargaining agreement. The contract was 
subsequently renewed at a time when the NWLB no longer existed. 
Upon complaint of an employee discharged in 1947 for refusal to 
remain in the NLRB-certified union, the WERB ordered the employer 
to reinstate the employee and stop giving effect to the union-security 
clause. Since no referendum to approve the maintenance-of-member- 
ship clause had ever been held among the company’s workers, en- 
forcement of the clause was a violation of the Wisconsin labor law. 
While the supervening war power of the NWLB prevented the state 
from enforcing its referendum requirement during the existence of 
that power, it did not so operate after its termination. The Wisconsin 
Supreme Court upheld the jurisdiction of the WERB to apply the 
state restriction.”* The Supreme Court of the United States affirmed. 

The recognition of union-security as an area open for state activity 
was based upon an interpretation of certain sections” of the 1935 

7 336 U.S. 301 (1949). 

7 Wis. Star. § 111.06(1)(c) (1949), as adopted by Wis. Laws 1939, c. 57, re- 
quired that three-fourths of the employees in the collective bargaining unit vote 
in favor of a union-security agreement. This section was changed in 1945 to 
require that two-thirds of those voting, constituting at least a majority of the 
employees in . | eee unit, must vote to authorize such agreement. Wis. 
Laws 1945, c. 

14 252 Wis. Bo si N.W.2d 417 (1948). 


% Sec. 8(3) of the Wagner Act; §§ 8(a)(3), 8(b)(2), and 14(b) of the Taft- 
Hartley Act, 49 Star. 452 (1935), 29 U.S.C. § 158(3) (1946); 61 Srav. 140, 141, 
151 (1947), 29 U.S.C. §§ 158(a)(3), 158(b)(2), 164(b) (Supp. 1946). 
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and 1947 Acts. These sections, the Court said, provide no federal 
support for any form of union-security; the references to this topic 
in these sections were intended merely to disclaim a hostile national 
policy. Moreover, Section 14(b)” of the 1947 Act had been added 
in order to forestall the idea that there was an intent to change the 
non-interference policy of the Wagner Act. The Court specifically 
rejected a contention that this section permitted the states to pro- 
hibit but not to regulate union-security agreements. 

The United States Supreme Court also considered the general 
problem of jurisdiction as affected by changes made in Section 10(a) 
of the Wagner Act. That section had formerly read that the NLRB 
should have “exclusive’’ power “to prevent any person from engaging 
in any unfair labor practice (listed in Section 8) affecting commerce.”’ 
The Court interpreted this to mean that the Board’s jurisdiction 
was exclusive only as to those practices which were specified in 
Section 8. 

In the Taft-Hartley Act the word “exclusive’’ was dropped but a 
proviso was added allowing the Board to cede jurisdiction to a state 
agency if the relevant provision of state law was not inconsistent with 
the corresponding section of the National Act.”’ Permission to cede was 
granted in order to provide a solution for situations made possible 
by the Bethlehem decision. It enabled the NLIB to allow state 
agencies to handle cases in which the NLRB declined to act, and thus 
guarded against gaps between the realms of state and federal action. 
The effect of this change was to retain the exclusiveness of federal 
jurisdiction over both representation and unfair labor practice cases 
affecting interstate commerce except where the national board ceded 
jurisdiction to a state agency. However, this cession could occur only 
if the applicable provisions of the state law were parallel to those of 
the federal law.”* 


7 “Nothing in this Act shall be construed as authorizing the execution or = 1 
plication of agreements requiring membership in a labor organization as a condi- 
tion of employment in any State or Territory in which such execution or Ard 
tion is prohibited by State or Territorial law.”’ 61 Srat. 151 (1947), 29 
§ 164(b) (Supp. 1946). 

336 U.S. 301, 313 (1949). The cession proviso in 10(a) deals with only one of 
two major divisions of the federal-state jurisdictional problem. It provides for 
eliminating the twilight zone of uncertainty as to wiek Board has jurisdiction, 
but it does not direc tly consider the question of whether there is to be concurrent 
jurisdiction in any respects in the more critical area of major industrial conflict 
+ one the National Board clearly has jurisdiction. The Bethlehem case, to which 
the proviso was directed, raised the latter question directly, the former only col- 
laterally. See Feinsinger, Federal-State Relations Under the Taft-Hartley Act, 
PROCEEDINGS OF THE N.Y.U. CoNFERENCE ON Labor, 463, 481-3 (1948). 

78 To date the NLRB has felt that no state had laws ‘sufficiently consistent 
with the Taft-Hartley Act as to permit cession. See statement of Chairman Herzog, 
reported at 22 L.R.R.M. 57. 

As to the possibility of cession to the Wisconsin Board, it has been said, “If 
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The Court, therefore, reaffirmed the rule that a state is barred 
under the Taft-Hartley Act, as under the Wagner Act, from exercis- 
ing its authority in situations in which the federal and state laws 
overlap. This holds true whether the relevant provisions of the state 
act are identical or antithetical to those of the Federal Act. By 
construing the two Federal Acts to show a Congressional intent that 
the states be left free to pursue their own more restrictive policies in 
the matter of union-security agreements, the Court recognized an 
exception to the general rule. 

In Plankinton Packing Company v. WERB," the United States 
Supreme Court reversed without opinion a decision of the Wisconsin 
court in which the jurisdictional question was again raised. This 
case illustrates the relationship between the continuing jurisdiction 
of the states in enforcing their own more restrictive policies concern- 
ing union-security agreements and their general lack of jurisdiction 
in regulating conduct which is an unfair labor practice under the 
National Act. As in the Algoma fact situation, the company and an 
NLRB-certified union had signed a maintenance-of-membership 
agreement pursuant to a NWLB directive. The agreement provided 
that membership in the union would be a condition of employment 
of all employees who were or who became members after March 8, 
1945. In the intervening ‘‘escape period”’ an employee tendered his 
resignation to the union. Despite the fact that he was privileged, 
under the terms of the agreement, to do so, the union and his fellow 
employees entered into a course of coercive activity against both him 
and the employer. This resulted in his being discharged.*® The WERB, 
in December, 1946, found the union and the employer had coerced 
the employee in the exercise of his statutory right to refrain from 
joining a union and were therefore guilty of unfair labor practices 
under the Wisconsin Employment Peace Act. The jurisdiction of the 
state board was upheld by the Wisconsin Supreme Court on the 
basis of its decision in the Algoma case.*! The Supreme Court of the 
United States held, in reversing, that this case did not fall within 
the open area it had outlined in its decision in the Algoma case. 





there have as yet been no agreements under the authority of section 10(a), it is 
primarily because its scope has not yet been clarified. Wisconsin has sought no 
agreement, but if any agreements are ever made under section 10(a) there are no 
states which have laws more nearly consistent, or whose objectives are more nearly 
identical with those of the federal legislation, than those of the State of Wisconsin.” 
Brief of the WERB, La Crosse Telephone Corp. v. WERB, 336 U.S. 18 (1949). 

79 338 U.S. 953 (1950). 

80 The discharge in the Plankinton case was effected May 9, 1945. The Algoma 
discharge occurred on January 14, 1947. The War Labor Board was terminated 
by Exec. Order No. 9672, 11 Fep. Rea. 221 (1946). 

81 WERB v. Plankinton Packing Co., 255 Wis. 285, 38 N.W.2d 688 (1949). 
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The significant difference in operative facts as between the Plank- 
inton and Algoma cases appears to be this: in the Algoma case the 
employee was discharged pursuant to a union-security agreement 
valid under federal but not state law; in the Plankinton case the 
discharge was not related to such an agreement, but raised a simple 
question of discrimination. The Algoma discharge was not an unfair 
labor practice under the then existing federal law. The Plankinton 
discharge was a violation of the federal law, since it constituted dis- 
crimination for the purpose of encouraging membership in a labor 
organization. In citing the Bethlehem and La Crosse cases in its 
memorandum opinion the Court indicated that it was applying the 
rule which bars the application of state law to situations governed 
by the provisions of the federal labor law. 

The Wisconsin court had apparently failed to perceive the above 
distinctions. A critical view of the Wisconsin court was taken in the 
brief filed in the Plankinton case before the United States Supreme 
Court by the United States as amicus curiae. The brief stated that 
the Wisconsin Board and Court continued to adhere to the ‘‘case by 
case’ concept of concurrent jurisdiction despite its repudiation by 
the United States Supreme Court in the Bethlehem and La Crosse 
cases and by Congress in the amendment to Section 10(a) of the 
Taft-Hartley Act. 

The Plankinion case would seem to have conclusively settled this 
basic question of concurrent jurisdiction, at least on the administra- 
tive and judicial levels. Whether legislative changes, federal or state, 
will restore to the states some of their shorn authority over that 
vast field of labor relations which is held to “affect commerce’’ is 
another matter. As the situation now stands, either the states must 
adopt laws closely following the federal pattern or be deprived of 
control over the greater part of the labor relations in their respective 
areas.*? It is, of course, possible that pressure from the states upon 
Congress will induce that body to take the initiative in working out 
a compromise plan for sharing jurisdiction with the states, short of 
requiring them to virtually adopt the federal law. The various states 
have thus far shown no signs of conforming to the latter requirement. 


Raupu J. GEFFEN 





8 See Benetar, Jurisdictional Conflict in Labor Law: State Boards versus the 
National Board, 36 A.B.A.J. 27 (1950). 














Notes 


VALIDITY OF LEASE AND BAILMENT PROVISIONS IN 
WISCONSIN CANNER-GROWER CONTRACTS. Wisconsin 
canners have recently been using two types of printed form bailment 
contracts, so called in contracting with growers of vegetable crops. 
In the first, the canner furnishes seed to the grower under a bailment 
contract which provides that title to the seed and the crop grown 
from it shall remain in the bailor-canner.! The second type couples 
this type of bailment provision with a lease from the grower to the 
canner of the field on which the crop is to be grown for the duration 
of the crop season.” 

Of the canners who have shifted to one or the other of these new 
forms, some previously used ordinary sales contracts. The seed was 
given or sold to the grower who contracted to plant it, cultivate the 
crop, harvest it and then sell it to the canner at stipulated prices. 
Title to the crop was in the grower until his contract to sell was con- 
summated into a sale or actual delivery of the harvested crop; the 
canner had a mere contract claim. In case of a breach, the canner 
could sue for damages. In certain cases, the equitable remedy of 
specific performance might be available, but this remedy was limited 
by the so-called Campbell Soup case* which held that where a canner- 
grower contract contained one-sided terms strongly favorable to 
the canner, equitable relief would be denied. 

Under these bailment contracts, the canner seeks to retain title to 
the crop so that the grower cannot pass title. If the grower does 
attempt to transfer possession of the crop to a third person, the 
canner hopes to have available the remedy of replevin. 

Canners who use either of these forms of contract seem to have 
one or more of several purposes in view, viz:* 





1 The contract used by a leading canner provides that: 

It is understood and agreed that the Contractor acquires no right, title, or 
interest in and to the seed herein furnished him by the Company, nor the crops 
grown or harvested therefrom, and that he holds possession of the seed and 
the crop to be grown and harvested therefrom as a bailee only. The title to 
said seed and the crops that are grown and/or harvested therefrom shall at 
all times remain in the Company, and the entire crop, except as herein other- 
wise expressly provided, shall be delivered to the Company. 

? A typical contract provides that: 

The contractor shall furnish the machinery, labor and other facilities neces- 

sary to production for the Company during the season of 194, the crop 





from_______acres Early Peas and_______acres of Mid-season Peas planted 
on land by the contractor and hereby pon wa the Company. 
suble: 


? Campbell Soup Co. v. Wentz, Campbell Soup Co. v. Lojeski, 172 F.2d 80 
(8d Cir. 1948); Note, 1949 Wis. L. Rev. 800. 
* Note, 1948 Wis. L. Rev. 413. 
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(1) To give themselves greater security that they will actually 
receive the crop contracted for at the proper time. 

(2) To protect their brand names from damage by diversion to 
competitors of crops grown from their special certified seed. 


(3) To circumvent the so-called Campbell Soup case by substitut- 
ing the legal remedy of replevin for equitable relief. 


Another purpose arises out of an attempt to avoid the effect of 
Wisconsin Statute 185.08(5) which voids “purchases’’ from coopera- 
tive members, who have contracted to sell all their crop to or 
through the cooperative, by any outside party. 

The purpose of this note is to examine these arrangements in more 
detail than has heretofore been done in the Wisconsin Law Review 
and to investigate whether they will accomplish these aims. 

Of first importance is the scrutiny of these alleged bailment con- 
tracts to determine whether they contain any remnants of sales type 
contracts. Although both types show a conscious attempt to avoid 
sales type provisions, this has not been entirely successful and several 
remnants do remain. 

In contracts under which the canner purports to be leasing the 
grower’s land, there is a stipulation, undoubtedly a survival from an 
earlier sales form of contract, that the grower will plant only in good, 
clean, well drained land.5 Presumably that is the only kind a canner 
would “‘lease’’ in the first place. This form of contract also reserves 
in the canner-lessee ‘“‘a right of entry.’’* If he has a true leasehold 
estate in the land he would hardly need such a right in addition. 

Both types carefully avoid the use of the word “‘price” and provide 
instead for “compensation” for labor and services.” The grower is no- 
where referred to as a “‘seller’’; he is called instead an “independent 
contractor.’’® Again, the canner agrees to take the entire crop,’ a 
provision obviously unnecessary if he really owns it all before de- 
livery. The rate of pay for services of the ‘independent contractor’ 
and for rent of the leased land is the same in dollars as the price 
under the older contracts to sell. Finally, if the crop fails to meet 


5 “Contractor shall plant peas on good, clean land that is well drained and 
properly prepared.” 

* “Company shall have right to enter upon and inspect fields at any time.” 

* “Tn consideration of the above the Company agrees to pay the following com- 
pensation for green peas in proper condition for canning.” 

§ “Contractor is not an agent or servant of the Company, and he shall have ex- 
clusive possession of the property on which the crop is grown; he shall not be 
subject to discharge, and he Shall. be deemed and held as an original contractor, 
and the Company has no control over him in the performance of this contract 
other than the results to be accomplished.” 

* “The entire crop grown from the above planting is understood to be for the 
Company’s exclusive use, and the Company agrees to take the entire crop.” 
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required standards the canner need not accept it, regardless of the 
cause of the deficiency, whether the grower is at fault or not.!° Im- 
position of this risk on the grower, so that he will have only a sub- 
standard crop on his hands instead of money compensation for his 
work is not entirely consistent with the bailment theory; it fits a 
contract to sell more neatly. 


Validity as True Bailments 


But assuming forms of such bailment contracts from which all of 
these inconsistencies have been removed, there is still the question 
whether there can be a bailment where the subject matter of the bail- 
ment undergoes such a radical change. 

Similar bailment arrangements have been passed on in several 
jurisdictions and have been upheld as valid bailments." Treating 
the question as one of strict bailment law, the courts upholding these 
transactions have reasoned that they are similar to those where logs 
are sawed into boards, yarn made into cloth, etc., and maintain that 
the seed is the principal element of the bailment, contributions of 
the grower and the processes of nature being merely secondary. A 
similar contract was treated by the Wisconsin Court as valid though 
the issue was not really before the Court.’ Professor Brown in his 
treatise on personal property disagrees strenuously with these de- 
cisions arguing on bailment grounds that the contributions of the 

grower and Mother Nature are so great as to make the transactions 
constitute sales.'* 

The Nebraska Court, in a similar transaction, held that title to 
the crop did not pass to the vendee until the crop was separated and 
set aside for him." 


Bailment and Lease-Bailment Coniracts as Security Devices 


An approach other than along bailment lines might be used in 
handling problems arising under these contracts. It could be argued 





10 “Tn the event that Contractor grows and/or harvests peas, which, in the 
opinion of the Company, cannot be used for canning purposes or seed, Contractor 
shall not be entitled to any payment in money for raising and/or harvesting the 
same, and in such event his compensation hereunder shall consist exclusively of 
- personal right to either plow under the crop or use it for the feeding of livestock 
only. 

11 First State Bank of Wiggins v. Simmons, 91 Colo. 160, 13 P.2d 259 One: 
Gilbert v. Copeland, 22 Ga. App. 753, 97 S. E. 251 (1918); D. M. Ferry and Co. 
v. Smith, 36 Ida. 67, 209 Pac. 1066 (1922) ; D. M. Ferry and Co. v. Forquer, 61 
Mont. 336, 202 Pac. 193, 29 A.L.R. 642 (1921); Neilson v. Woodruff, 133 Wash. 
174, 233 Pac. 1 (1925); Stewart v. Sculthorp, 25 Ont. App. 544 (1894); See Wash- 
burn-Wilson Seed Co. v. Alexie, 54 Ida. 727, 35 P.2d 990 (1934). 

12 Romey v. Rock County Sugar Co., 159 Wis. 552, 150 N.W. 981 (1915). 
13 BROWN, PERSONAL PropEeRTY § 77 (lst ed. 1936). 
14 Robinson v. Stricklin, 73 Neb. 242, 102 N.W. 479 (1905). 
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that the true purpose of these contracts is to reserve a security 
interest in the canner. Since Wisconsin does not allow a chattel 
mortgage on unplanted crops,"® the canner could not get a security 
interest of this type at the time the seeds were furnished to the 
grower. Therefore, a court might be persuaded to look beyond the 
formal instrument to the attempted avoidance of requirements of 
chattel mortgage law. For example, the Wisconsin Court in Smith 
v. Pfluger said :* 


The mere form of an instrument cuts but very little figure in 
respect to whether it is enforceable as a mortgage or not... . The 
purpose of the instrument is the controlling feature under all 
circumstances. If that is security and the facts of the matter are 
established in any action involving the subject, the instrument is 
treated as a mortgage and nothing else. 


On the basis of this reasoning a court might well conclude that the 
arrangement is in essence a security transaction, and therefore an 
attempted and invalid mortgage on unplanted crops.'” 

This line of argument might be tested by investigating whether 
there is any conflict between these bailment contracts and the crop 
mortgage law of the jurisdictions which have already passed on the 
validity of these arrangements. Of the six jurisdictions which have 
upheld them, four permit chattel mortgages on unplanted crops'* 
and there is no conflict of policy. In the two remaining states there 
is such a conflict’® but apparently it has not been called to the atten- 
tion of the respective courts. Nebraska, which has rejected these 
bailment contracts, does not permit chattel mortgages on unplanted 
crops.”* Since there is no conflict in five of the seven states, there may 
be grounds for believing that courts would attempt to avoid such a 
conflict. 

However, where the contract contains a lease clause as well as a 
bailment clause, the canner seems to be in a stronger position. He 
can argue that he secures an interest in the land upon which the crop 
is to be grown in addition to his interest in the crop. But again it 

4% Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 N.W. 833 (1935). 


16 126 Wis. 253, 256, 105 N.W. 476, 2 L.R.A.(N.s.) 783, 786 (1905). 

17 Manufacturers’ Bank of Milwaukee v. Rugee, 59 Wis. 221, 18 N.W. 251 
(1884); Winner v. Hoyt, 66 Wis. 227, 28 N.W. 380 (1886); First National Bank 
of Madison v. Damm, 63 Wis. 249, 23 N.W. 497 (1885). 

18 Twin Falls Bank and Trust Co. v. Weinberg, 44 Ida. 332, 257 Pac. 31 (1927); 
Moccasin State Bank v. Waldron, 81 Mont. 579, 264 Pac. 940 (1928); Com- 
munity State Bank v. Martin, 144 Wash. 483, 258 Pac. 498 (1927); Canada Per- 
manent Loan and Savings Co. v. Todd, 22 Ont. App. 515 (1895). 

19 First National Bank of Montrose v. Felter, 65 Colo. 370, 176 Pac. 496 (1918); 
Hall v. State, 2 Ga. App. 739, 59 S.E. 26 (1907). 

20 State Bank of Gering v. Grover, 110 Neb. 421, 193 N.W. 765 (1923). 
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could be argued that the real purpose of these arrangements is 
security. A somewhat analogous situation arose in the case of Lam- 
son v. Moffat. In that case M leased land to L for a year, agreed to 
give up possession of the land, but was to retain the right to use the 
house for living purposes. M also agreed to do all of the work of rais- 
ing a crop. L was to furnish all of the seed for planting, all of the 
groceries that M would need, and was to receive the entire crop. 
The court said that while on its face the contract was a lease of the 
farm, and the crops raised thereon would be the property of L, it 
was for the jury to decide, on the evidence, whether or not the lease 
was intended to transfer possession and cultivation of the farm to 
L. If the “‘lease’’ were made with the understanding and intention 
that M should remain in possession and was intended to secure to 
L the sum due on the crop, it would not pass title or right of posses- 
sion of the crop since the property intended to be covered was not 
in existence when the mortgage security was given. The court in- 
dicated that its holding only represented the well settled proposition 
that a bill of sale of chattels, or absolute deed or lease of real estate 
may be shown to have been intended as a mortgage in which case 
it will be treated as such.” 

On this reasoning the addition of the lease clause adds little sup- 
port to the canner’s contention that he has an interest in the crop. 

To conclude, the question of whether the canner has a remedy in 
replevin even though specific performance may not be available 
because the contract is too one-sided and unconscionable depends 
upon whether or not the canner has title to the crop. This depends in 
turn upon whether or not the arguments advanced earlier are used 
by the court to hold the attempted bailments ineffective. If the court 
concludes that they are merely security transactions and invalid as 
such, the canner’s only remedies lie in damages for breach of con- 
tract and possibly specific performance. If on the other hand, the 
court concludes that these contracts create good and valid bailments 
or leases plus bailments, the canner has available a speedy and 
effective remedy at law in replevin. 


The Proposed Uniform Commercial Code 


At the present time a Uniform Commercial Code” is being pre- 
pared and very probably will be presented at some future time to 
the Wisconsin Legislature for acceptance. It contains an article on 


31 Lamson v. Moffat, 61 Wis. 153, 21 N.W. 62 (1884). 
2 National Bank of Commerce of Milwaukee v. Brogan, 214 Wis. 378, 253 
N.W. 385 (1934); Kiefer-Haessler Hardware Co. v. Paulus, 149 Wis. 453, 135 
N.W. 832 (1912). 
23 UntrorM CoMMERCIAL Cope (Tent. Draft, Sept. 1949). 
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secured transactions* which has some bearing on the problem just 
discussed. 

At least for purposes of notice to third persons, the code seeks to 
eliminate the distinction turning on the form of chattel security 
transactions.“ In their comment to Article 8-102, the draftsmen 
state, “The test whether a transaction comes within this article or 
not is twofold: Is the transaction intended to have effect as security? 
Is the collateral of this type subject to this article?” Assuming adop- 
tion of the test it should be easier to convince the court that these 
contracts are actually security transactions. There should be less 
tendency to become sidetracked by technical arguments from the 
law of bailments and leases. The second part of the test presents no 
problem since the code specifically provides that crops are subject to 
a security interest.”® 

Incidentally, the code would effect a radical change in Wisconsin 
chattel security law by permitting a security interest in unplanted 
crops if the crops are planted within one year after the agreement 
is made.2’ Even though there would be less chance of conflict between 
these transactions and chattel mortgage law, the code also provides 
that these security interests be duly filed in order to be perfected.?* 
Unless these contracts were filed, then, they could not be given effect. 


Wisconsin Statute 185.08(5) 


Wisconsin cooperative law allows contracts between cooperatives 
and its farmer members by which the members agree to sell all or 
part of their products to or through the cooperative. Wisconsin 
Statute 185.08(5) permits the filing of such contracts with the regis- 
ter of deeds of the appropriate county. In case of a “‘purchase’’ there- 
after by a third person from a member “‘no title of any kind or nature 
shall pass.”’ The statute in substance provides that filing membership 
contracts constitutes notice to all persons that an interest in the title 
of the property agreed to be sold has vested in the cooperative and 
that no title shall pass to any purchaser other than the cooperative. 

The question of whether or not these bailment arrangements are 
‘“‘purchases”’ within the meaning of 185.08(5) is purely a matter of 
statutory construction. If a liberal construction were adopted, the 
delivery of the crops to the canner and the compensation received 





2% UnrrorM CoMMERCIAL Cope Art. 8 (Tent. Draft, Sept. 1949). 
2% UnirorM CoMMERCIAL Cope § 8-102 (Tent. Draft, Sept. 1949). 
26 Untrorm CoMMERCIAL Cope § 8-107 (Tent. Draft, Sept. 1949). 
27 Unrrorm CoMMERCIAL Cope § 8-203 (Tent. Draft, Sept. 1949). 
28 UnirorM CoMMERCIAL CopE § 8-303 (Tent. Draft, Sept. 1949). 
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by the grower could be considered a “‘purchase”’ and included within 
the limit of the statute. 

As has been shown, parts of the contracts themselves are incon- 
sistent with the idea of ownership of the crop and read like sales 
contracts. The legislative intent seems to be to protect cooperatives 
from members who want to violate the substance of their membership 
contracts by disposing of their crops to transferees without the 
cooperative’s consent. Important considerations which the court will 
have in mind in construing this statute are: methods of contracting 
for crops at the time the statute was passed; whether the particular 
canner shifted from a contract of sale to a bailment form after he 
was subjected to pressure from the cooperative. 


EuGeEneE O. GEHL 





SENIORITY RIGHTS AS VALID SUBJECT OF COLLEC- 
TIVE BARGAINING. The recent case of Belanger v. Local No. 
1128, Amalgamated Association of Street Railway and Motor Coach 
Employees' settled the Wisconsin law on the question of a union’s 
authority to modify seniority rights previously created by individ- 
ual agreement. 

Plaintiffs, a minority group in the defendant union, had for the 
most part begun driving buses in 1922 for an inter-city bus company. 
Most of the members of the union were former streetcar operators 
for a street railway company. Both companies were subsequently 
integrated by the Duluth-Superior Coach Company. The former 
streetcar operators had begun driving buses in 1935, when streetcar 
operation was suspended. 

The original bus drivers maintained that seniority should date 
from the time an employee began driving a bus. The former streetcar 
operators claimed that seniority should date from date of employ- 
ment. In 1937 a compromise seniority list was agreed upon and 
signed by both employee groups and the company. 

The employees subsequently designated the defendant union as 
exclusive bargaining representative ‘“‘as to wages, hours, working 
conditions, pensions, union security and check-off, and other con- 
ditions of employment.’’? The seniority dispute again arose and was 
submitted to an arbitration board which concluded that fairness 
called for a continuation of the compromise agreement but that 

1254 Wis. 344, 36 N.W.2d 414 (1949); 256 Wis. 479, 41 N.W.2d 607 (1950). 

2 Id. at 346, 36 N.W.2d at 415. 
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seniority could be changed by a “meeting of the minds” of the union 
and the company at any time. Union and company agreed upon a 
new seniority list, effective November 1, 1946, which determined 
seniority from date of hiring. The original bus drivers protested at a 
regular union meeting but their objections were voted down. Appeals 
to the general executive board and the national convention were 
heard and denied. Action was then instituted to set aside the new 
agreement and enjoin interference with the old contract. 

The Supreme Court in upholding the trial court as to the in- 
validity of the new agreement distinguished bargaining for seniority 
rights from bargaining for wages, hours, and working conditions.* 


The individual rights of seniority in this case were determined 
and remain fixed . . . [Wages, hours, and working conditions] 
affect the union as a whole and are ever changing. 


The Court held that seniority had been determined by the 1937 
agreement. It concluded that therefore no conflict existed with sec- 
tion 9 (a) of the Taft-Hartley Act* or section 111.05 (1) of the Wis- 
consin Statutes, both of which provide, in substance, that the repre- 
sentative selected by the majority of employees shall be the exclusive 
representative for the purposes of collective bargaining. 

The decision clearly declined to accept the view of the great 
majority of courts in its holding that a bargaining agent lacks the 
power to set aside seniority rights established by an employee’s pre- 
existing contract with the employer.’ 

The Court also specifically rejected J. I. Case v. NLRB,’ the lead- 
ing case on the scope of the union’s authority, as exclusive repre- 
sentative, in bargaining for wages, hours and conditions of employ- 
ment, on the grounds that neither seniority nor wholly intra-union 
litigation was involved in that case. Donovan v. Travers’ and Leeder 
v. Cities Service Oil Company? were rejected as not applicable because 
in these cases there was “a change in the economic conditions.’’® 





3 254 Wis. 344, 350, 36 N.W.2d at 417. 

461 Star. 143 (1947), 29 U.S.C. § 159(a) (Supp. 1946). 

5 See note 16, infra. 

* 321 U.S. 332 (1944). 

7285 Mass. 167, 188 N.E. 705 (1934). 

* 199 Okla. 618, 189 P.2d 189 (1948) (The displaced employees of closed plants 
were moved into operating plants. This required the adjustment of seniority 
“bumping” rights of operating employees to accommodate the displaced employees 
within the operating plants.) Accord, Donovan v. Travers, 285 Mass. 167, 188 
N.E. 705 (1934). 

® The change in economic conditions relied upon as grounds for distinguishing 
these cases from the Belanger case was not set forth by the Court. 
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The Court relied upon Piercy v. Louisville & N. R. R.,° which 
likewise involved a union agreement impairing an individual’s prior 
privately negotiated seniority rights, concluding that the union had 
acted “arbitrarily and without authoriiy.’’™ [emphasis supplied] There- 
fore the 1946 agreement was held null and void. 

During the course of the litigation the company and the union 
had negotiated a new, but substantially similar, seniority provision. 
Plaintiffs applied for supplementary relief under the prior judgment!” 
to continue the 1937 agreement and to restrain this new union agree- 
ment. This prayer was denied on the ground that the new contract 
had not been a subject of the prior litigation."* The Court indicated, 
however, that its earlier decision setting aside the 1946 agreement 
was based not upon the union’s lack of authority but upon an arbi- 
trary exercise of its power. 

It appears that in this latter decision the Court, in effect, reversed 
its former holding. It accepted the new seniority agreement upon 
the grounds that an authorized union committee had negotiated it 
after due consideration and that a vote of the employees was taken. 
The report of the earlier case, however, shows that these conditions 
had also been met in formulating the earlier collective agreement. 

It is well settled that seniority rights are created only by contract 
or regulation and are not the inherent rights of employees.“ Again, 
it is the general rule that seniority rights are conditions of employ- 
ment, negotiation for which is within the scope of authority afforded 
a collective bargaining representative. An individual contract in 





10198 Ky. 477, 248 S.W. 1042 (1923). 


11 Clearly arbitrary action renders void an agreement impairing rights, e.g., 
Dillon v. American Brass, 135 Conn. 10, 60A.2d 661 (1948) ; Walker v. Pa. Reading 
Seashore Lines, 142 N. J. Eq. 588, 61 A.2d 453 (1948). See Britt v. Trailmobile, 
179 F.2d 569, (6th Cir. 1950) 573; Hartley v. Brotherhood of R. R. and Steam- 
ship Clerks, 283 Mich. 201, 207, 277 N.W. 885, 887 (1938). 


12 Wis. Stat. § 269.56(8) (1947) (Action was for a declaratory judgment in the 
original case). 

18 Belanger v. Local No. 1128, Amalgamated Association of Street Railway and 
Motor Coach Employees, 256 Wis. 479, 41 N.W.2d 607 (1950). 


4 Elder v. New York Central R., 152 F.2d 361 (6th Cir. 1945); Primakow v. 
Railway Express Agency, 56 F. Supp 413 (E.D. Wis. 1943); Capra v. Local 
Lodge No. 273, 102 Colo. 63, 76 P.2d P38 (1938); Carver v. Brien, 315 Ill. Ap 
643 (1942); Polanskey v. Monongahela . , 342 Pa. 188, 19 A.2d 377 (194 941): 
Fine v. Pratt, 150 S.W.2d 308 (Tex. Civ. App. 1941). 


% Lewellyn v. Fleming, 154 F.2d 211 poo Cir. 1946); Elder v. New York 
Central R., 152 F.2d 361 (6th Cir. 1945); Wooldridge v. Denver & R.G.W.R.., 
118 Colo. 35, 191 P.2d 882 (1948); Louisville & N.R. v. Miller, 219 Ind. 389, 38 
N.E.2d 239 (1941); Edelstein v. Duluth M. & LR. Ry., 225 Minn. 508, 31 N. W.2d 
465 (1948) ; Coley v. Atlantic Coast Line R.R., 221 N. ¢. A 19 S.E.2d 124 (1942); 
Walker v. Pa. Reading Seashore Lines, 142 N.J. Eq. 588, 61 A.2d 453 (1948); 
cf. Trailmobile v. Whirls, 331 U.S. 40 (1947). 
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conflict with a collective bargaining agreement must yield to the 
latter.'® 
The second decision of the Supreme Court upholding the modifica- 
tion by the union of the seniority rights created by the earlier in- 
dividual contracts seems clearly to place Wisconsin within the 
majority view. 
NorMAN FRr1Tz 





VIOLATION OF PROMPT PRODUCTION STATUTE AND 
THE ADMISSIBILITY OF CONFESSIONS IN EVIDENCE 
IN FEDERAL TRIALS. In Upshaw v. United States! the United 
States Supreme Court made it clear that a criterion for admissibility 
of a confession in federal trials is whether it was made after illegal 
detention in violation of the statute requiring officers to take a suspect 
before a magistrate for commitment.2 Two previous decisions, 
McNabb v. United States* and Uniied States v. Mitchell,‘ had left the 
law uncertain.® 

In the Upshaw case the Court refused to admit the confession and 
reversed the conviction. Upshaw was arrested on suspicion of having 
stolen a wrist watch. He was taken immediately to jail and questioned 
for brief periods of time. Thirty-one hours after his arrest he confessed. 
He had been detained this long in violation of a federal statute re- 
quiring the officers to take him “without unnecessary delay”’ before 


6 J. I. Case v. N.L.R.B., 321 U.S. 332 (1944) (wages) ; Elder v. New York Central 
R., 152 F.2d 361 (6th Cir. 1945) (seniority); Bozar v. Central Pa. Quarry, 73 
F. Supp. 803 (M.D. Pa. 1947) (seniority); Donovan v. Travers, 285 Mass. 167, 
188 NE. 705 (1934) (seniority); Hartley v. Brotherhood of R.R. and Steamship 
Clerks, 283 Mich. 201, 277 N.W. 885 (1938) (seniority); Walker v. Pa. Reading 
Seashore Lines, 142 N.J. Eq. 588, 61 A.2d 453 (1948) (seniority); Leeder v. Cities 
Service Oil, 199 Okla. 618, 189 P.2d 189 (1948) (seniority); cf. Britt v. Trailmo- 
bile, 179 F.2d 569 (6th Cir. 1950) (seniority). 


1335 U.S. 410 (1948). 

2 The statutes cited in McNabb v. United States, 318 U. S. 332 (1943), 18 
U.S.C. § 595, Act of June 18, 1934, c. 595, 48 Sra. 1008, 5 U.S.C. § 300a, Act 
of March 1, 1879, c. 125, 20 Sratr. 327, 341, 18 U.S.C. § 593, have been super- 
seded by 18 U.S.C. Rule 5a which states: “An officer making an arrest under a 
warrant issued upon a complaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith.” The words ‘without unnecessary 
delay” used in this statute replace words such as “forthwith,” “immediately,” 
in the earlier statutes and fix a single standard. 

#318 U. S. 332 (1943). See also Anderson v. United States, 318 U. S. 350 (1943), 
involving the same problem. 

* 322 U.S. 65 (1944). 

51945 Wis. L. Rev. 105. 
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a magistrate for commitment. The Court, in an opinion by Justice 
Black, stated that the confession was inadmissible under the rule 
of the McNabb case. 

The McNabb case had represented a change in the United States 
Supreme Court’s rule on the admissibility in evidence of confessions. 
Before that decision the criterion had been whether the confession 
was voluntary.® The record in the McNabb case showed that defend- 
ants were imprisoned and questioned by federal officers for many 
hours before commitment by a magistrate. There was evidence of 
psychological pressure used against the defendants, but not enough 
to require a ruling that the confession was involuntary. The Court 
stated that to admit a confession which was obtained in violation 
of a statute would make the “courts themselves accomplices in willful 
disobedience of law.’”? 

The Mitchell case arose after the McNabb decision. Mitchell had 
confessed immediately after his arrest, but subsequently had been 
detained in violation of the statute requiring the officers to take him 
promptly before a magistrate. The Court sustained his conviction 
on the ground that the confession was not induced by the illegal 
detention. 

It should be noted that the McNabb decision, as pointed out by 
the dissenters in the Upshaw case, did not require a reversal of 
Upshaw’s conviction. Previously the Court had distinguished the 
facts in the Mitchell case on the ground that “inexcusable detention 
for the purpose of illegally extracting evidence from an accused, and 
the successful extraction of such inculpatory statements by continu- 
ous questioning for many hours under psychological pressure, were 
the decisive features in the McNabb case which led us to rule that a 
conviction on such evidence could not stand.’’* The Upshaw case, 
under a jury verdict, contained no question of pressure used by the 
officers against the defendant in obtaining the confession. The sole 
question was whether the illegal detention alone justified a ruling 
that the confession was inadmissible. Therefore, the Upshaw case 
represents an extension of the rule of the McNabb case. 

The new attitude toward admissibility of confessions is based on 
the United States Supreme Court’s power to make rules of evidence 
for the federal courts. No constitutional problem is involved. It is 
clear, therefore, that in reviewing the decision of a state court the 





* Although the word “involuntary” is commonly used in speaking of confes- 
sions the term is ill-chosen. As Wigmore has pointed out the real test of a con- 
fession has been its reliability. 3 WigmMorE, EvipENcE § 822 (3d ed. 1940). 

7 McNabb v. United States, 318 U. 8. 322, 345 (1943). 

8 United States v. Mitchell, 322 U. S. 65, 67 (1944). 
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Court would not be bound by the rule applied in these decisions. In 
the McNabb case Justice Frankfurter said that in reviewing state 
action “appropriate respect for the deliberative judgment of a state’’® 
in such a matter was necessary. 


The Dissenters 


Speaking for the four dissenting Justices in the Upshaw case, 
Justice Reed questioned the purpose of the new rule of evidence. 
He saw three possible justifications for the McNabb decision. 

(1) The confessions were rejected as a punishment to the police 
for violation of the prompt production statute. This, Justice Reed 
explained, could not have been the purpose because in the Mitchell 
case the confession was admissible. Since the officers did violate the 
law in that case the Court would have rejected the confession if the 
purpose of the Court had been to make the statute more effective. 

(2) The confessions were barred because the probability that un- 
lawful imprisonment will produce involuntary confessions is so great 
that it requires exclusion of all confessions obtained during illegal 
detention. This could not have been the purpose of the McNabb 
decision, either, because it is a question of whether the confession 
was voluntary. Therefore it would be a ruling on due process and 
would be applicable to state decisions. Since the McNabb opinion is 
clear that the new rule applies only to federal trials Justice Reed 
reasoned that this could not have been the purpose of that decision. 

(3) The confessions were rejected because the circumstances of 
the particular case were so likely to produce an involuntary confession 
that rejection of them was justified. Having eliminated the other two 
alternatives Justice Reed concluded that this must have been the 
basis of the decision. 

It would seem that this is very inaccurate reasoning. The third 
alternative is open to the same objection as the second. If the facts of 
the McNabb case indicate that the confession was not voluntary the 
case should have been decided on constitutional grounds and therefore 
would be applicable to state trials. Since the McNabb rule clearly 
applies only to federal trials, it seems that Justice Reed should reject 
this third alternative in the same way that he did the second. 

At any rate Justice Reed’s alternatives are not all-inclusive. It 
seems clear that the reason for the decision was the reluctance on the 
part of the majority to accept in evidence confessions obtained in 
violation of a policy considered desirable by Congress. In view of the 
McNabb and Mitchell cases the purpose of the Court was not to 


* McNabb v. United States, 318 U. S. 322 (1943). 
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“punish” the officers for their misconduct, but to avoid encouraging 
them by refusing to become their ‘‘accomplice”’ in accepting the fruit 
of their illegal labors. The Court felt that any influence they wield 
should be to encourage rather than to “stultify the policy which 
Congress has enacted into law.’’!° 


Suggested Solution 


The difference of opinion expressed by the majority and minority 
opinions in the Upshaw case represents a difference in attitude toward 
the workings of the criminal law. The dissenters were concerned 
primarily about the loss to the police of the power to arrest and ques- 
tion people at their own discretion, and to have confessions so obtained 
admissible in evidence. They felt that the decision put ‘another 
weapon in the hands of the criminal world.’’" The majority, however, 
were more concerned about the rights of the accused. They were 
sympathetic to a legislative policy which would discourage third 
degree tactics and secret interrogations. 

However, it appears that the minority view is favored.’* The trend 
is to obviate the statute requiring commitment by a magistrate by 
lax construction in order to give the police more time before com- 
mitment in which to obtain an admissible confession.4* Some author- 
ities argue that the police should have the power to hold persons a 
“reasonable time’’ before the legality of their imprisonment is 
judicially determined." 

It is submitted that there is a safer way to give the police more 
legal latitude in ferreting out the guilty from the innocent: the legal 
grounds now required for holding a suspect or material witness for 
questioning could be relaxed. If the police were not required to have 
such strong evidence that a person was involved in a crime they would 





10 McNabb v. United States, 318 U. S. 322, 345 (1943). 
11 Upshaw v. United States, 335 U.S. 410 (1948). 


12 The United States House of Representatives has passed a bill to vitiate the 
McNabb decision. 93 Cong. Rec. Index 717 (1947) H. R. 4. However, it was 
never reported out of the Senate Judiciary Committee. The bill has not been 
reintroduced in the Eighty-first Congress. The states are not bound by the new 
rule of evidence, and none have followed it. Except for a few dissents they have 
viewed the rule with disfavor, although almost aul the states have prompt pro- 
duction statutes. In Wisconsin the statute refers only to persons arrested by 
warrant, and there is some question as to how prompt the officers should be in 
bringing the arrested person before the magistrate. Wis. Stat. § 361.08 (1947). 


1347 Cou. L. Rev. 1214 (1947), 62 Harv. L. Rev. 696 (1949). 


42 Vanp. L. Rev. 472 (1949), 43 Int. L. Rev. 442 (1948). Several state stat- 
utes now permit delays up to twenty-four or even forty-eight hours in taking a 
Sais asa a magistrate. Mo. Rev. Stats. § 4346 (1939); Cat. Pen. Cope 
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not be so averse to bringing that person before a magistrate. At the 
same time the protection of having the legality of an imprisonment 
promptly determined by the proper official would be preserved. 


Rosert D. Junic 


DAMAGES FOR BREACH OF A RACIAL COVENANT IN A 
DEED. In spite of the apparent holdings in the Racial Covenant 
Cases' to the effect that a state court may no longer lend its support 
to private discriminatory agreements, the Missouri Supreme Court 
has held that relief in an action for damages for breach of a racial 
covenant can be constitutionally granted by a state court. 

In Weiss v. Leaon? a house and lot in Kansas City were deeded toa 
Negro in violation of a racial covenant. A petition was immediately 
filed to have the deed declared void, to restrain the Negro buyer 
from taking possession, and to restrain the seller from giving posses- 
sion to the buyer. This petition was dismissed by the trial court. 
Subsequently, an amended petition was filed against the seller asking 
for damages in lieu of equitable relief. This petition was also dismissed, 
and the plaintiff appealed. On appeal the Missouri Supreme Court 
reversed the action of the trial court and remanded the case, holding 
that the remedy of damages for breach of a racial covenant may be 
given by a state court without violating the Equal Protection Clause 
of the Fourteenth Amendment.’ 

In reaching this conclusion the court reasoned that the granting of 
damages for breach of a racial covenant being a legal remedy and not 
affecting the right of the Negro purchaser to possession and owner- 
ship, might not be unconstitutional under the holdings in the Racial 
Covenant Cases, since on the facts of those cases only the question 
of the constitutionality of equitable enforcement against Negro 
purchasers was decided. At least the court makes it clear that it is 

1 Shelley v. Kraemer, 334 U.S. 1 (1948); McGhee v. Sipes, 334 U.S. 1 (1948); 
Hurd v. Hodge, 334 U.S. 24 (1948); Urciola v. Hodge, 334 U.S. 24 (1948). 

? —Mo.—, 225 S.W. 2d 127 (1949). 

* Specific enforcement of a racial covenant was held to violate the Equal 
— Clause of the Fourteenth Amendment in Shelley v. Kraemer, supra 


‘It is interesting to note that in its opinion the court made reference to six 
law review comments on the Shelley case and concluded by saying: 
Various authors have read much into the decision and some have anticipated 
with apparent assurance future action of the United States Supreme Court 
on the subject of restriction agreements. About the only point which a few 
authors appear to agree upon is that the scope of the decision is difficult to 
define now, and to project into the future. 
Be this as it may, a reading of the available law review comments on the Racial 
Covenant Cases discloses that those who discussed the remedy of damages were 
of the unanimous opinion that such a remedy could no longer constitutionally 
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not going tc expand the rule of the Racial Covenant Cases as long 
as the slightest grounds for restricting the rule exist. That the court 
itself is aware of the shaky footing on which its decision rests is evident 
from the following excerpt of its opinion: 
Since Shelley v. Kraemer also found the restrictive agreement 
itself, made by private parties, was valid as against the charge 
of unconstitutionality, it may follow that an action for its breach, 
rather than its enforcement, might lie. . . . The fact that another 
remedy, specific performance, is ruled out because of constitu- 
tional reasons, need not necessarily affect the remedy by way of 
damages unless it, too, is unconstitutional under the circumstances. 
.. . We are of the opinion that an action for damages for the 
breach of a valid agreement need not be affected by the Four- 
teenth Amendment. [Emphasis added]. 


Anticipating the possibility of reversal the court further states as 
a reason for remanding the case that “‘if a judgment shall be rendered 
on the merits . . . the Supreme Court of the United States may more 
readily grant a review, determine the question, and definitely settle 
the matter for the future.’’® 

Although the Supreme Court has stated that voluntary observance 
of racial covenants is permissible,’ it seems clear that it did not intend 
to permit any type of judicial enforcement. It cannot be disputed that 
if the remedy of damages were permitted to remain, its deterrent 
effect on sellers would, as a practical matter, be enforcement of the 
restrictive agreements. Furthermore, the deterrent effect would have 
to be attributed to “state action” since without judicial sanction 
racial covenants would only create the deterrent effect of a moral 
obligation. The difference between indirect enforcement by way of 
damages and direct enforcement does not seem sufficient to support 
opposite results as to the constitutionality of the two remedies. To 
give racial covenants more than moral force is to render ineffective 
the holdings in the Racial Covenant Cases.*® 





be granted by a state court. See Lathrop, The Racial Covenant Cases, 1948 Wis. 
L. Rev. 508, 525-527; Crooks, Racial Covenant Cases, 37 Gro. L. J. 514, 525 (1949); 
Scanlan, Racial Restrictions in Real Estate, 24 NorrE Dame Law. 157, 182 (1949); 
Ming, Racial Restrictions and the Four‘eenth Amendmeiit, 16 U. of Cut. L. Rev. 203, 
217 (1949); Comments, 21 So. Cauir. L. Rev. 358, 365 (1948); 12 U. or Detroir 
L. J. 81 (1949); Notes, 48 Cox. L. Rev. 1241, 1244 (1948); 27 N.C. L. Rev. 224, 
230 (1949); 17 U. or Cin. L. Rev. 277, 282 (1948); 61 Harv. L. Rev. 1450, 1451- 
52 (1948). 

5 = v. Leaon, 359 Mo. 1054, 225 S.W. 2d 127, 131 (1949). 

6 Ibid. 

7 Shelley v. Kraemer, 334 U.S. 1, 13 (1948); Hurd v. Hodge, 334 U.S. 24, 31 
1948). 

8 As a practical matter real estate boards, private lending agencies, and local 
citizen organizations continue to maintain the existing lines of segregation. See 
notes, 20 Tenn. L. Rev. 679 (1949), 21 Temp. L. Q. 139 (1947); and Ming, supra 
note 4. 
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Unsolved Problems 


If it should be concluded that a racial covenant can no longer 
give rise to an action at law or in equity, there are still left unsolved 
problems arising from pleading a restrictive agreement as an equitable 
defense to an action rather than as a basis for one. For instance: Can 
a seller who unwittingly contracts to sell to a person within the 
restricted class of a racial covenant set up the covenant as a defense 
to an action of specific performance? Can a vendee defend against an 
action for specific performance on the ground that the vendor’s 
title is not marketable?* Can one who purchases land subject to a 
racial covenant maintain an action to quiet title?! When a determina- 
ble fee estate is ended by operation of a racially discriminatory condi- 
tion and the remainderman regains possession by self help, can the 
condition be set up as a defense to an action of ejectment?™ 

The use of restrictive agreements in such cases raises two rather 
difficult constitutional questions. First of all, does recognition by 
state courts of defenses based on racial covenants amount to “‘state 
action’’? If so, is the effect of such action inconsistent with the Equal 
Protection Clause of the Fourteenth Amendment?!” 


Robert W. Smith 





Operating on the assumption that racial covenants can no ve 44 give rise to 
ollo 


wing possible 
arrangements to avoid the effects of the unenforceability of racial covenants: 

1. Requiring each purchaser of restricted property to place a cash deposit 

with a third party to be forfeited in case of a subsequent conveyance to per- 

sons of particular races. 

2. Requiring in the deed that occupancy may be given only to members of 

a certain “club,” association or corporation; or requiring that occupants 

first obtain permits from a “club,” association or corporation; or requiring 

approval of the purchaser by a group of neighbors, the grantor or others. 

3. Providing an option in the deed giving the grantor or other party the right 

to repurchase at whatever price may be subsequently offered i a potential 

purchaser. 

4. Deeding all the land to a corporation and having the corporation “ease’’ 

it with provisions against assignment and subleasing or having the corporation 

issue stock certificates entitling holders to live on certain lots. 

5. Providing a power of appointment of the land in the grantor or other 

persons. 

6. Deeding only a determinable fee to the grantee causing his estate to end 

upon conveyance to members of a particular race. 

So far the “lease” and option type of arrangements have been regarded by law 
review commentators as the most feasible legally and practically. 
® See Crooks, supra note 4. 

10 For a discussion of the “unclean hands,” or in pari delicto, doctrine in relation 
to racial covenants, see Ming, supra note 4, at 217, and Comment, 46 Micu. L. 
Rev. 654, 655 (1948). 

11 Held, no, where possession was regained peaceably ; Clifton v. Puente, 218S8.W. 
2d 272, (Tex. Civ. App. 1948), 28 Texas L. Rev. 110 (1949). 

#2 A further problem so far ignored by courts is determination of the effect of 
treaty provisions against racial discrimination in view of the fact that the Con- 
stitution makes all treaties “the supreme law of the land.” 


actions in law or equity, the legal profession has suggested the 
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